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Proposed Regulations
Proposed Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-70. Methods and Standards for Establishing Payment Rates; Inpatient Hospital Services (amending 12 VAC 30-70-291).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until June 2, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Carla Russell, Provider Reimbursement, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 225-4586, FAX (804) 786-1680, or e-mail carla.russell@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements.  The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.

Purpose:  The purpose of this proposed regulatory action is to implement supplemental payments for qualifying hospitals through Indirect Medical Education (IME) funding based on high neonatal intensive care unit (NICU) utilization or, alternatively, a high number of NICU days.  By increasing reimbursement associated with higher NICU costs, DMAS hopes to maintain or increase access to NICU care for the Medicaid and FAMIS population.  Increased access to NICU services would enhance public health, safety and welfare.
Substance:  Item 326 HHH of the 2004 Appropriation Act calls for an Indirect Medical Education (IME) payment enhancement to nonstate government-owned hospitals with Medicaid NICU utilization greater than 50% (as reported to DMAS by March 1, 2004).  Based on data available as of March 1, 2004, there are two private hospitals for which the Medicaid NICU utilization meets this standard.  The regulatory change provides additional language to codify the IME enhancement as directed by the Appropriation Act.  The total amount of funds to be dispersed among eligible hospitals has been set at $1.5 million annually.  This mandate was effective with State Fiscal Year 2005.
Item 326 ZZZ of the 2005 Appropriation Act calls for an IME payment enhancement to private (Type Two) hospitals with Medicaid NICU days in excess of 4,500 (as reported to DMAS by March 1, 2005) that would not receive enhanced payment under the criterion in Item 326 HHH of the Appropriation Act described above.  Based on data available as of March 1, 2005, there is only one private hospital for which the Medicaid NICU days meet this standard.  The regulatory change provides additional language to codify the IME enhancement as directed by the Appropriation Act.  The total amount of funds to be dispersed among eligible hospitals has been set at $0.5 million annually.  This mandate was effective with State Fiscal Year 2006.
Issues:  The primary advantage to the Commonwealth is that increases in reimbursement generally may sustain or enhance access to medical services.  The primary disadvantage to the Commonwealth is an increased expenditure of funds for medical services without any directly related and measurable increase in access to care.  The advantage to the public is that increased reimbursement may lead to greater access to NICU services for the Medicaid population, but may also enhance availability of NICU services to the public generally.  The disadvantage to the public would be the greater expenditure of public funds to maintain these supplemental payments.
Department of Planning and Budget's Economic Impact Analysis:
Summary of the proposed regulation.  Pursuant to the 2004 and 2005 Appropriation Acts, the proposed regulations provide supplemental indirect medical education (IME) payments to private hospitals with Medicaid neonatal intensive care unit (NICU) utilization greater than 50% or with Medicaid NICU days in excess of 4,500. These proposed permanent changes have been in effect under two separate emergency regulations.

Results of analysis.  The costs likely exceed the benefits for all proposed changes. A different design would likely yield greater benefits at the same cost for all proposed changes. However, the proposed designs are mandated by the statute.

Estimated economic impact.  Item 326 HHH of the 2004 Appropriation Act directs the Department of Medical Assistance Services (DMAS) to provide $1.5 million in IME payments to nonstate hospitals with Medicaid NICU utilization greater than 50%. One half of the additional payments will be provided from state funds and the other half from federal matching funds. The Appropriation Act is specific in that eligibility for supplemental payments be determined based on the most recent utilization data available as of March 1, 2004.

In addition, Item 326 ZZZ of the 2005 Appropriation Act directs DMAS to provide $500,000 in IME payments to nonstate hospitals with Medicaid NICU days greater than 4,500. Similarly, one half of the additional payments will be provided from state funds and the other half from federal matching funds. The 2005 Appropriation Act is also specific in that eligibility for these supplemental payments be determined based on the most recent utilization data available as of March 1, 2005.

DMAS has already implemented one set of emergency regulations in May 2005 to provide $1.5 million to eligible private hospitals mandated by the 2004 Appropriation Act and another set of emergency regulations in July 2005 to provide $0.5 million to eligible private hospitals mandated by the 2005 Appropriation Act. The intent of the proposed regulations is to make the two sets of emergency regulations permanent.

The main economic effect of the proposed regulations is to transfer an additional $2 million in IME payments from state and federal funds to eligible private hospitals with high Medicaid NICU utilization. Two hospitals were determined eligible based on the 2004 Appropriation Act and one hospital was determined eligible based on the 2005 Appropriation Act. Because the second set of emergency regulations has not been implemented in fiscal year (FY) 2005, the total payments to eligible hospitals were $1.5 million in FY 2005 and will be $2 million in FY 2006. Beyond FY 2006, DMAS will continue to make $2 million in supplemental IME payments every year.

The additional funding to private hospitals providing NICU services should strengthen their incentives to continue to participate in Virginia’s Medicaid program. In general, Medicaid does not reimburse 100% of the reported costs of providing care to provider hospitals. DMAS is certain that even with the additional $2 million in IME payments, the total Medicaid reimbursement to the three hospitals will not reach 100% of the reported costs of providing care to Medicaid recipients. Thus, the additional IME payments to the three eligible hospitals are expected to reduce their unreimbursed Medicaid costs and strengthen their incentives to stay in the program. However, DMAS does not believe that any of the three hospitals would have stopped participating in Medicaid if they were not provided additional IME payments. Thus, no significant effect on access to medical care is expected.

As with most Medicaid reimbursements, $1 million of the funding will be obtained from the federal government.  These out-of-state funds enable Virginia to obtain the full benefit of the additional payments at a fraction of the cost. In other words, without the federal matching funds it would have cost the state double the amount to strengthen the incentives of the three hospitals to continue providing services to Virginia’s Medicaid recipients. The additional federal funding represents a net injection to Virginia’s economy with well-known expansionary effects on the economic activity.

The legislative requirement to use specific utilization data to determine eligibility and in the apportionment of additional funding for perpetuity could be a significant barrier in continuing to provide additional incentives to hospitals providing NICU services to Medicaid recipients. The statutory language specifically directs DMAS to determine eligibility and the apportionment of funds among eligible hospitals based on specific point-in-time Medicaid NICU utilization data. Thus, if a private hospital had high Medicaid NICU utilization in the relevant time period satisfying the statutory criteria, then it will continue to receive the same amount of funding in perpetuity regardless of the changes in its Medicaid NICU utilization. Because the eligibility and the amount of supplemental payments will not be re-determined, a hospital that does not currently qualify for this additional funding, which, in a subsequent period, has more than 50% Medicaid NICU utilization or more than 4,500 Medicaid NICU days, will still not be eligible for any portion of this additional funding. Conversely, current eligible hospitals will continue to receive exactly the same amount of funding every year even if their Medicaid NICU utilization becomes minimal, although, given the hospitals that currently qualify, this is highly unlikely. Not determining the eligibility on an ongoing basis and not recalculating the apportionment of funds among eligible hospitals based on the updated utilization data may be less effective in achieving the intent of the additional funding that is assumed to be strengthening the incentives of private hospitals to continue to participate in Virginia’s Medicaid program. Also, the fact that the state budget is reviewed annually should mitigate the significance of the proposed design being a barrier in continuing to provide additional incentives to hospitals.

Businesses and entities affected.  The proposed regulations will affect three private hospitals with high Medicaid NICU utilization in 2002 and 2003.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed regulations are not expected to create a significant direct effect on employment because it is believed that the three hospitals would have continued to provide services to Medicaid recipients without the proposed payments. However, the inflow of federal matching funds is expected to have an expansionary effect on economic activity in Virginia and to have an indirect positive effect on employment.

Effects on the use and value of private property.  The additional funding provided to three private hospitals will improve their profitability and should increase their asset values.

Small businesses: costs and other effects.  The proposed regulations will not affect small businesses.
Small businesses: alternative method that minimizes adverse impact.  The proposed regulations will not affect small businesses.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Medical Assistance Services has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Methods and Standards for Establishing Payment Rates-Inpatient Hospital Services:  Modification of Indirect Medical Education Payments (12 VAC 30-70-291).  The agency raises no issues with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

This regulatory action combines two previous emergency regulatory changes mandated through the 2004 and 2005 Appropriation Acts for the Medicaid Indirect Medical Education (IME) payment methodology.  The proposed amendments implement a new supplemental IME payment for hospitals with Medicaid neonatal intensive care unit (NICU) utilization greater than 50% or with Medicaid NICU days in excess of 4,500.

12 VAC 30-70-291. Payment for indirect medical education costs.

A. Hospitals shall be eligible to receive payments for indirect medical education. These payments recognize the increased use of ancillary services associated with the educational process and the higher case-mix intensity of teaching hospitals. The payments for indirect medical education shall be made in estimated quarterly lump sum amounts and settled at the hospital's fiscal year end.

B. Final payment for IME shall be determined as follows:

1. Type One hospitals shall receive an IME payment equal to the hospital's Medicaid operating reimbursement times an IME percentage determined as follows:

IME Percentage for Type One Hospitals = [1.89 X ((1 + r)0.405-1)] X (IME Factor)
An IME factor shall be calculated for each Type One hospital and shall equal a factor that, when used in the calculation of the IME percentage, shall cause the resulting IME payments to equal what the IME payments would be with an IME factor of one, plus an amount equal to the difference between operating payments using the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331 and operating payments using an adjustment factor of one in place of the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331.

2. Type Two hospitals shall receive an IME payment equal to the hospital's Medicaid operating reimbursement times an IME percentage determined as follows:

IME Percentage for Type Two Hospitals = [1.89 X ((1 + r)0.405-1)] X 0.5695
In both equations, r is the ratio of full-time equivalent residents to staffed beds, excluding nursery beds. The IME payment shall be calculated each year using the most recent reliable data regarding the number of full-time equivalent residents and the number of staffed beds, excluding nursery beds.

C. An additional IME payment shall be made for inpatient hospital services provided to Medicaid patients but reimbursed by capitated managed care providers. This payment shall be equal to the hospital's hospital specific operating rate per case, as determined in 12 VAC 30-70-311, times the hospital's HMO paid discharges times the hospital's IME percentage, as determined in subsection B of this section.

D. An additional IME payment not to exceed $1.5 million in total shall be apportioned among Type Two Hospitals with Medicaid NICU utilization in excess of 50% as reported to the Department of Medical Assistance Services as of March 1, 2004.  These payments shall be apportioned based on each eligible hospital’s percentage of Medicaid NICU patient days relative to the total of these days among eligible hospitals as reported by March 1, 2004.
E. An additional IME payment not to exceed $500,000 in total shall be apportioned among Type Two Hospitals with Medicaid NICU days in excess of 4,500 as reported to the Department of Medical Assistance Services as of March 1, 2005, that do not otherwise receive an additional IME payment under subsection D of this section.  These payments shall be apportioned based on each eligible hospital’s percentage of Medicaid NICU patient days relative to the total of these days among eligible hospitals as reported by March 1, 2005.

VA.R. Docs. No. R05-194 and R05-250; Filed March 14, 2006, 3:42 p.m.
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