PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations
Proposed Regulations

TITLE 4. CONSERVATION AND NATURAL RESOURCES

DEPARTMENT OF MINES, MINERALS AND ENERGY

Title of Regulation:  4 VAC 25-130. Coal Surface Mining Reclamation Regulations

Statutory Authority:  §§ 45.1-161.3, 45.1-230 and 45.1-242 of the Code of Virginia.
Public Hearing Date:  May 2, 2006 - 9:30 a.m.
Public comments may be submitted until 5 p.m. on June 3, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  Stephen A. Walz, Regulatory Coordinator, Department of Mines, Minerals and Energy, 202 North Ninth Street, 8th Floor, Richmond, VA 23219-3402, telephone (804) 692-3211, FAX (804) 692-3237, or e-mail stephen.walz@dmme.virginia.gov.

Basis:  The Department of Mines, Minerals and Energy (DMME) has authority to promulgate this regulation under § 45.1-161.3, 45.1-230 and 45.1-242 of the Code of Virginia.

Section 45.1-161.3 empowers DMME, with the approval of the Director, to promulgate regulations necessary or incidental to the performance of duties or execution of powers under Title 45.1 of the Code of Virginia.
Section 45.1-230 of the Code of Virginia empowers the DMME Director to promulgate regulations as may be necessary to carry out the provisions of the Virginia Coal Surface Mining Control and Reclamation Act of 1979, Chapter 19 (§ 45.1-226 et seq.) of Title 45.1 of the Code.
Section 45.1-242 of the Code of Virginia directs the DMME Director to establish performance standards applicable to all surface mining and reclamation operations.  Establishment of these performance standards by regulation is mandatory.
Purpose:  The proposed amendments are intended to increase the safety of people in occupied buildings near active coal mines and reduce the risk of property damage from mining operations.

The first amendment to the regulations will require coal mine operators to install and maintain permanent permit boundary markers that are made out of or marked with fluorescent or reflective paint in areas located above residences or occupied buildings.  This requirement is being put into place to ensure that persons conducting mining operations can clearly locate the boundaries of the permitted site during the night or day when they are working on slopes above residences or occupied buildings.  The goal of this change is to ensure that no danger is posed from material that may move off of the permitted mine site downhill into areas containing residences or other occupied buildings.

The second amendment to the regulations will require operators of coal mines to monitor with a seismograph all blasts that are conducted within 1,000 feet of a residence or occupied building.  Under current regulations, operators may use a formula, called the scaled distance equation, to determine the allowable charge weight of explosives to be detonated in any eight-millisecond period and not be required to monitor the air blast or ground vibration with a seismograph.  This amendment is being put in place to help respond to the large number of complaints from the public about the effects of coal mine blasting on nearby residences.  Monitoring every blast will enable the Department of Mines, Minerals and Energy to better determine whether blasts on coal mines exceed the maximum air blast and ground vibration limits in the regulation.

This regulation amendment was recommended in the accident investigation report following an August 20, 2004, incident in Wise County that resulted in fatal injuries to a three-year old boy.

Substance:  The Department of Mines, Minerals and Energy is proposing amendments to two sections of the 4 VAC 25-130 Coal Surface Mining Reclamation Regulations.

One section deals with the signs and markers used to mark the boundaries of areas permitted for surface mining operations.  The regulation that existed before the emergency amendments required the signs and markers to be made of durable material and maintained during the conduct of permitted activities in those areas.  The change to this section requires that, in areas on steep slopes above private dwellings or other occupied buildings, such markers be made of or marked with fluorescent or reflective paint or other material.  Such marking will allow the boundaries to be seen by equipment operators under most conditions, even when operations occur after dark.

The other section applies to seismic monitoring of blasting on coal mines.  The pre-emergency regulation required blasts to be monitored with a seismograph if the weight of charge being detonated within an eight-millisecond period exceeded the allowable amount calculated using the scaled distance equation, an industry-standard formula for determining the effect of a blast at a distance.  The change to this regulation requires all blasts within 1,000 feet of an occupied building to be monitored with a seismograph.

Issues:  The primary advantage of the proposed regulatory amendments is that they will improve the safety of people in residences and occupied commercial buildings near active coal mines.  They will also reduce the risk of property damage from offsite-material and blasting.  The agency foresees no disadvantages to the public.  There will be some additional expense to the coal industry for permanent fluorescent boundary markers and additional blast monitoring.

Regulations will be enforced under existing regulatory programs with existing personnel; therefore, there will be little fiscal impact to the agency or Commonwealth.

Requirements More Restrictive Than Federal:  Both proposed amendments will result in regulations that are more restrictive than the federal Office of Surface Mining requirements.  The requirements for fluorescent or reflective boundary markers and seismic monitoring of blasts within 1,000 feet of occupied buildings were recommended in the accident investigation report following the August 2004 offsite fatality.  The rationale was that these changes were necessary to protect people and property near active surface coal mining operations.  DMME was directed to enact the recommendations as regulations by the Virginia General Assembly in HB 2573 (2005).

Localities Particularly Affected:  The proposed regulatory amendments apply to any locality in which coal mines operate.  Currently, coal mines are operating in seven counties in southwestern Virginia: Buchanan, Dickenson, Wise, Lee, Tazewell, Russell, and Scott.
Public Participation:  In addition to any other comments, the agency is seeking comments on the costs and benefits of the proposal and the potential impacts of this regulatory proposal.  Also, the agency is seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia. Information may include (i) projected reporting, recordkeeping, and other administrative costs; (ii) probable effect of the regulation on affected small businesses; and (iii) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.

Anyone wishing to submit written comments may do so by mail, e-mail, or fax to Stephen A. Walz, Regulatory Coordinator, Department of Mines, Minerals and Energy, 202 North Ninth Street, 8th Floor, Richmond, VA 23219, telephone (804) 692-3211, FAX (804) 692-3237, or 
e-mail stephen.walz@dmme.virginia.gov.  Written comments must include the name and address of the commenter.  In order to be considered, comments must be received by the last date of the public comment period.

Department of Planning and Budget's Economic Impact Analysis:

Summary of the proposed amendments to regulation.  Pursuant to legislative directive, the Department of Mines, Minerals and Energy (department) proposes two new requirements regarding coal mining safety.  House Bill 2573 of the 2005 General Assembly directs the department to amend these regulations to require "coal mine permit boundary markers located on steep slopes above private dwellings or other occupied buildings to be made or marked with fluorescent or reflective paint or material" and to require "all persons conducting blasting operations on coal mines occurring within 1,000 feet of a private dwelling or occupied building to conduct seismic monitoring of the blasting."  The department proposes to amend these regulations so as to comply with the legislative directive.

Result of analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated economic impact.  The first proposed amendment to the regulations requires coal mine operators to install and maintain permanent permit boundary markers that are made out of or marked with fluorescent or reflective paint in areas located above residences or occupied buildings. This requirement is being put into place to ensure that persons conducting mining operations can clearly locate the boundaries of the permitted site during the night or day when they are working on slopes above residences or occupied buildings. The goal of this change is to ensure that no danger is posed from material that may move off of the permitted mine site downhill into areas containing residences or other occupied buildings.  There have been numerous complaints from neighbors of mining sites concerning materials falling on to their property.1
According to the department, the additional cost of adding reflective or fluorescent material to existing required permit boundary markers is estimated to average $275 per year for a typical surface mine with 5,000 feet of boundary needing to be marked, and assuming a seven-year replacement cycle for the material. No additional administrative costs are anticipated.  The costs are relatively small and are likely to reduce the likelihood that persons conducting mining operations will accidentally go beyond the permitted boundary when it is dark.  Given the apparent problems with property damage and health risks associated with work occurring beyond the boundary, the benefits associated with the proposal to require coal mine operators to install and maintain permanent permit boundary markers that are made out of or marked with fluorescent or reflective paint in areas located above residences or occupied buildings will likely produce a net benefit.

The second proposed amendment to the regulations will require operators of coal mines to monitor with a seismograph all blasts that are conducted within 1,000 feet of a residence or occupied building. Under the current regulations operators may use a formula, called the scaled distance equation, to determine the allowable charge weight of explosives to be detonated in any eight-millisecond period and are not required to monitor the air blast or ground vibration with a seismograph. The department expects that most of the 22 companies in Virginia that operate surface coal mines will need to purchase one additional seismograph at an initial cost of $7,0002 apiece.  Labor cost to operate each machine, assuming 240 working days per year, one hour per day, $30 per hour, would be $7,200.3  Assuming the machines have a 10-year life, the average annual cost per company would be $7,900.  The seismographs automatically record the blasting record, so no additional costs are anticipated for recordkeeping.4
The records produced by the seismographs will significantly improve the department’s ability to determine whether blasts on coal mines exceed the maximum air blast and ground vibration limits in the regulation.  According to the department, this amendment is being proposed to help respond to the large number of complaints from the public about the effects of coal mine blasting on nearby residences.  Indeed there have been many documented incidents of property damage and one death of a three-year old boy related to coal mine blasting.  If the department finds that a blast exceeds the regulatory limits, the operator is subject to receiving a Notice of Violation (4 VAC 25-130-843.12).5  Violations can result in fines.  The amount of the fine is based on the severity of the violation (4 VAC 25-130-845.13).6  If the danger is severe, a Cessation Order may be issued (4 VAC 25-130-843.11).7  Given the significant property damage and health risks, the benefits of accurately measuring blasting compliance would seem to exceed the introduced costs.

Businesses and entities affected.  The proposed amendments affect the 22 companies that operate 71 surface coal mines in Virginia, as well as nearby residents and businesses.  Sellers of seismographs and fluorescent/reflective materials will be affected as well.  According to the department, none of the 22 firms that operate surface coal mines qualify as small businesses.

Localities particularly affected.  The proposed regulatory amendments particularly affect the localities where coal mines currently operate, i.e., Buchanan, Dickenson, Wise, Lee, Tazewell, Russell, and Scott Counties.8
Projected impact on employment.  The proposed regulations will most likely not have a large impact on employment.  Sellers of seismographs and fluorescent/reflective materials will encounter increased demand for their products, but the increase is unlikely to be large enough to significantly affect employment.

Effects on the use and value of private property.  If the proposed amendments do result in fewer incidents of damage to neighboring properties, the value of these properties will increase.  As described earlier, costs for firms that operate surface coal mines will moderately increase.

Small businesses: costs and other effects.  According to the department, none of the 22 firms that operate surface coal mines qualify as small businesses.  Small businesses that are located near surface mines will benefit from the reduced probability of property damage.  Some small businesses that sell seismographs or fluorescent/reflective materials will also likely benefit.
Small businesses: alternative method that minimizes adverse impact.  The proposed amendments are unlikely to produce adverse impacts for small businesses.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Mines, Minerals and Energy concurs with the economic impact analysis of the Department of Planning and Budget.

Summary:

The proposed amendments (i) require coal mine permit boundary markers located on steep slopes above private dwellings or occupied buildings to be made or marked with fluorescent or reflective material and (ii) require persons conducting blasting operations on coal mines occurring within 1,000 feet of a private dwelling or occupied building to conduct seismic monitoring of the blasting.

4 VAC 25-130-816.11. Signs and markers.

(a) Specifications. Signs and markers required under this Part shall--

(1) Be posted, maintained, and removed by the person who conducts the surface mining activities;

(2) Be of a uniform design throughout the operation that can be easily seen and read;

(3) Be made of durable material;

(4) For permit boundary markers on areas that are located on steep slopes above private dwellings or other occupied buildings, be made of or marked with fluorescent or reflective paint or material; and

(4) (5) Conform to local ordinances and codes.

(b) Maintenance. Signs and markers shall be maintained during the conduct of all activities to which they pertain.

(c) Mine and permit identification signs.

(1) Identification signs shall be displayed at each point of access to the permit area from public roads.

(2) Signs shall show the name, business address, and telephone number of the permittee and the identification number of the current permit authorizing surface coal mining activities.

(3) Signs shall be retained and maintained until after the release of all bonds for the permit area.

(d) Perimeter markers. The perimeter of a permit area shall be clearly marked prior to the permit review conducted by the division's field enforcement personnel. The perimeter shall be clearly marked by flagging, stakes or signs. All markers shall be easily visible from adjacent markers. The approximate outer perimeter of the solid portion of any pre-existing bench shall be closely marked prior to permit review.

(e) Buffer zone markers. Buffer zones shall be marked along their boundaries, prior to permit review conducted by the division's field enforcement personnel. The boundaries shall be clearly marked by flagging, stakes or signs as required under 4 VAC 25-130-816.57. All markers of the buffer zone shall be easily visible from adjacent markers.

(f) Blasting signs. If blasting is conducted incident to surface mining activities, the person who conducts these activities shall:

(1) Conspicuously place signs reading "Blasting Area" along the edge of any blasting area that comes within 100 feet of any public road right of way, and at the point where any other road provides access to the blasting area; and

(2) At all entrances to the permit area from public roads or highways place conspicuous signs which state "Warning! Explosives In Use" which clearly list and describe the meaning of the audible blast warning and all clear signals that are in use, and which explain the marking of blasting areas and charged holes awaiting firing within the permit area.

(g) Topsoil markers. Where topsoil or other vegetation- supporting material is segregated and stockpiled as required under 4 VAC 25-130-816.22, the stockpiled material shall be clearly marked.

(h) Incremental bonding markers. When the permittee elects to increment the amount of performance bond during the term of the permit, he shall, if required by the division, identify the initial and successive incremental areas for bonding by clearly marking such areas (with markers different from the perimeter markers) prior to disturbing the incremental area(s).

4 VAC 25-130-816.64. Use of explosives; blasting schedule.

(a) General requirements.

(1) The permittee shall conduct blasting operations at times approved by the division and announced in the blasting schedule. The division may limit the area covered, timing, and sequence of blasting as listed in the schedule, if such limitations are necessary and reasonable in order to protect the public health and safety or welfare.

(2) All blasting shall be conducted during daylight hours. The division may specify more restrictive time periods for blasting.

(3) Unscheduled blasts may be conducted only where public or permittee health and safety so require and for emergency blasting actions. When a permittee conducts an unscheduled blast, the permittee, using audible signals, shall notify residents within 1/2 mile of the blasting site and document the reason for the unscheduled blast in accordance with 4 VAC 25-130-816.68(p).
(4) Seismic monitoring shall be conducted when blasting operations on coal surface mining operations are conducted within 1,000 feet of a private dwelling or other occupied building.

(b) Blasting schedule publication and distribution.

(1) The permittee shall publish the blasting schedule in a newspaper of general circulation in the locality of the blasting site at least 10 days, but not more than 30 days, before beginning a blasting program.

(2) The permittee shall distribute copies of the schedule to local governments and public utilities and to each local residence within 1/2 mile of the proposed blasting site described in the schedule.

(3) The permittee shall republish and redistribute the schedule at least every 12 months and revise and republish the schedule at least 10 days, but not more than 30 days, before blasting whenever the area covered by the schedule changes or actual time periods for blasting significantly differ from the prior announcement.

(c) Blasting schedule contents. The blasting schedule shall contain, at a minimum-
(1) Name, address, and telephone number of the permittee;

(2) Identification of the specific areas in which blasting will take place;

(3) Dates and time periods when explosives are to be detonated;

(4) Methods to be used to control access to the blasting area; and

(5) Type and patterns of audible warning and all-clear signals to be used before and after blasting.
VA.R. Doc. No. R05-282; Filed March 15, 2006, 11:35 a.m.
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