FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Titles of Regulations:  8 VAC 20-520. Regulations Governing Reduction of State Aid When Length of School Term Below 180 School Days (repealing 8 VAC 20-520-10).
8 VAC 20-521. Regulations Governing Reduction of State Aid When Length of School Term Below 180 Teaching Days or 990 Teaching Hours (adding 8 VAC 20-521-10 through 8 VAC 20-521-60).

Statutory Authority:  § 22.1-98 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until August 25, 2006.
(See Calendar of Events section

for additional information)

Effective Date:  September 15, 2006.
Agency Contact:  Dr. Margaret N. Roberts, Office of Policy and Communications, Department of Education, Post Office Box 2120, 101 N. 14th Street, 25th Floor, Richmond, VA 23219, telephone (804) 225-2540, FAX (804) 225-2524, or e-mail margaret.roberts@doe.virginia.gov.

Basis:  Section 22.1-16 of the Code of Virginia vests the Board of Education with the authority to promulgate such regulations as may be necessary to carry out its powers and duties and the provisions of Title 22.1 of the Code of Virginia.  Section 22.1-98 of the Code of Virginia prescribes the circumstances under which state aid shall be reduced when the length of the school term falls below 180 days or 990 hours.  This code section, as amended by the 2004 General Assembly, requires the Board of Education to promulgate regulations within 280 days of its enactment.  Emergency regulations were effective on February 25, 2005, and expired on February 25, 2006.

Purpose:  The purpose of this regulation is to clarify the schedule of makeup days and circumstances in which a waiver may be granted by the Board of Education so that state basic aid funding will not be reduced because of school closings due to severe weather conditions or other emergency situations.  The actions also implement the legislation that permits the Board of Education to waive the requirement that school divisions compensate for school closings resulting from a declared state of emergency.

Substance:  The regulation incorporates the changes required by the amendments to the Code of Virginia and clarifies certain other requirements.  The changes include definitions of "severe weather conditions or other emergency situations" and "declared state of emergency."  The regulation also includes authorization for school divisions to make up missed teaching days by providing equivalent teaching hours, specific requirements for the number of teaching days or teaching hours that must be made up based on the number of days a school has been closed, and a provision for the Board of Education to waive the requirement that school divisions provide additional teaching days or hours to compensate for school closings resulting from a declared state of emergency. Further, the proposed regulation authorizes the Superintendent of Public Instruction to approve reductions in the school term without a proportionate reduction in the amount paid by the Commonwealth from the Basic School Aid Fund.

Issues:  The emergency regulations expired on February 25, 2006, therefore, permanent regulations must be promulgated. The advantage to all of the parties is that a permanent regulation will be in effect that will comport with the Code of Virginia in addressing the reduction of state aid when the length of the school term is below 180 teaching days or 990 teaching hours due to school closings as a result of severe weather conditions or other emergency situations.

Rationale for Using Fast-Track Process:  The fast track process is applicable because the promulgation of this regulation is noncontroversial in that the text comports with the code requirements already in effect and being implemented in school divisions in Virginia.  The regulation mirrors the emergency regulation that was approved by the board at its January 12, 2005, meeting and was in effect until its expiration in February 2006.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the proposed regulation.  The Board of Education (board) proposes to amend these regulations to reflect § 22.1-98 of the Code of Virginia.  Significant changes include (i) permitting school divisions to make up missed days by extending the length of the teaching day and (ii) amending language concerning under which circumstances school divisions may apply to waive the 180-day school term requirement.

Estimated economic impact.  The current regulations explicitly prohibit schools from making up the first 15 teaching days lost by extending the length of the school day.  Pursuant to Senate Bill 452 and House Bill 1256 of the 2004 Virginia Acts of the Assembly, the board proposes to specify that schools may make up all missed days by extending the length of the teaching day, as well as by adding teaching days to the school calendar.  Articles in the Harvard Graduate School of Education’s Ed. Magazine and the Washington Post cite anecdotal evidence that students benefit significantly from longer school days.1  But no known research focuses on a comparison of student learning in extending teaching days versus additional teaching days.  Although this issue is not its central focus, Kenny (1982) does produce some empirical evidence on the returns to student learning from extending the length of the teaching day versus adding teaching days to the school calendar.  Kenny’s regression results indicate that for all tested categories other than science, including verbal, mathematics, reading comprehension and social science, average student test performance improves substantially less with extended teaching days than with additional teaching days.  This is consistent with the idea that students may be tired late in the day and less able to focus and learn.  Thus based on this study, it appears that for most subjects students learn more when teaching days are added rather than extended.

Some school districts will of course welcome the additional option to make up missed days by extending the length of the teaching day.  Staff commitments and facility availability may at times make it very difficult to add school days.  School districts may not be able to provide 990 teaching hours without the option to extend the length of the school day.  While student learning appears to be greater with additional teaching days than with extended teaching days, student learning does appear to increase with extended teaching days.2  Thus, if school districts cannot add additional teaching days, extending the teaching day will be more beneficial than doing neither.

The current regulations specify that school divisions that are forced to close more than 15 days during the school term because of severe weather, energy shortages, or power failure may apply to the board for a waiver of the 180-day requirement.  The school division must present evidence that every reasonable effort has been made to reschedule as many days as possible. Before approving a waiver, the state board must be satisfied that the lost time cannot be made up.

The board proposes to replace this language with new language specifying that it may waive the requirement that school divisions provide additional teaching days or teaching hours to compensate for closings resulting from a declared state of emergency.  The current language listing severe weather, energy shortages, or power failure as allowable causes for school closing and waiver application is eliminated.  In practice, there will likely be some occasions where severe weather, energy shortage, or power failure occurs and schools are closed, but a state of emergency is not declared.  Thus, the proposed change in language may result in fewer waivers applied for and granted.  If the affected school districts truly cannot or otherwise choose to not add teaching days or extend teaching hours to compensate for the closings, then the affected districts will lose funding pursuant to these regulations.  If the affected districts can actually make up the teaching time through perhaps some additional expenditure, this proposed change in waiver eligibility may result in some schools adding teaching time who would have obtained a waiver and not added the teaching time under the current regulations.  To the extent that this occurs, this proposed amendment may result in some additional student learning.

Businesses and entities affected.  The proposed amendments affect the 132 school divisions in the Commonwealth.

Localities particularly affected.  The proposed amendments affect all Virginia localities.  Those localities particularly prone to severe weather conditions are particularly affected.

Projected impact on employment.  The proposed amendments do not significantly affect employment.

Effects on the use and value of private property.  The proposed amendments do not significantly affect the use and value of private property.

Small businesses: costs and other effects.  The proposed amendments do not significantly affect small businesses.

Small businesses: alternative method that minimizes adverse impact.  The proposed amendments do not significantly affect small businesses.
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Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the economic impact analysis done by DPB October 14, 2005.  The agency will continue to examine the economic and administrative impact of the regulations as they progress through the Administrative Process Act process.

Summary:

The proposed regulation clarifies the schedule of makeup days and circumstances in which a waiver may be granted by the Board of Education so that state basic aid funding will not be reduced because of school closings due to severe weather conditions or other emergency situations.  The proposed actions also implement the legislation that permits the Board of Education to waive the requirement that school divisions compensate for school closings resulting from a declared state of emergency.

CHAPTER 521.

REGULATIONS GOVERNING REDUCTION OF STATE AID WHEN LENGTH OF SCHOOL TERM BELOW 180 TEACHING DAYS OR 990 TEACHING HOURS.

8 VAC 20-521-10. Definitions.

The following words and terms when used in this regulation shall have the following meanings unless the context clearly indicates otherwise:

"Declared state of emergency" means the declaration of an emergency before or after an event by the Governor or by officials in a locality that requires the closure of  any or all schools within a school division.

"Instructional time" means the period that students are in school on a daily or annual basis as defined in the Regulations Establishing Standards for Accrediting Public Schools in Virginia, 8 VAC 20-131.

"Severe weather conditions or other emergency situations" means those circumstances presenting a threat to the health or safety of students that result from severe weather conditions or other emergencies, including, but not limited to, natural and man-made disasters, energy shortages or power failures.

"Teaching days" means days when instruction is provided.

"Teaching hours" means hours when instruction is provided.

8 VAC 20-521-20. Length of school term.

A. The length of every school’s term in every school division shall be a minimum of 180 teaching days or 990 teaching hours in any school year.

B. Nothing in these regulations shall prohibit a school division from exceeding the 180 teaching day or 990 teaching hour requirement in any of its schools.

8 VAC 20-521-30. Completion of teaching hours.

A. When severe weather conditions or other emergency situations have resulted in the closing of a school or schools in a school division for fewer than five days, the school or schools shall make up all missed days by adding teaching days to the school calendar or extending the length of the teaching day.

B. When severe weather conditions or other emergency situations have resulted in the closing of a school or schools in a school division for five or more days, the school or schools shall make up the missed days in accordance with § 22.1-98 of the Code of Virginia by adding teaching days to the school calendar or extending the length of the teaching day.

C. Nothing in these regulations shall preclude a school division from making up missed teaching days by providing students with teaching hours equivalent to such missed teaching days.

8 VAC 20-521-40. Waivers for a declared state of emergency.

A. The Board of Education may waive the requirement that school divisions provide additional teaching days or teaching hours to compensate for closings resulting from a declared state of emergency.

B. If the local school board desires a waiver for days missed as the result of a declared state of emergency, it shall submit a request for a waiver to the Board of Education. The request shall include evidence of efforts that have been made by the school division to reschedule as many days as possible.

C. The division superintendent and the chair of the local school board shall certify that every reasonable effort for making up lost teaching days or teaching hours was exhausted before requesting a waiver of the requirement.

D. The Board of Education authorizes the Superintendent of Public Instruction to approve, in compliance with these regulations, reductions in the school term for a school or the schools in a school division.

E. If the waiver is denied, the school division shall make up the missed instructional time in accordance with 8 VAC 20-521-30 and § 22.1-98 of the Code of Virginia.

8 VAC 20-521-50. Funding.

A. There shall be no proportionate reduction in the amount paid by the Commonwealth from the Basic School Aid Fund if a local school division:

1. Completes instructional time in accordance with 8 VAC 20-521-30 and § 22.1-98 of the Code of Virginia; or

2. Obtains a waiver for closings resulting from a declared state of emergency in accordance with 8 VAC 20-521-40.

B. The local appropriations for educational purposes necessary to fund 180 teaching days or 990 teaching hours shall not be proportionally reduced by any local governing body due to a reduction in the length of the term of any school if the missed days are made up in accordance with 8 VAC 20-521-30 or the schools in a school division have been granted a waiver in accordance with 8 VAC 20-521-40.

8 VAC 20-521-60. Administration.

A. The Virginia Department of Education shall annually notify local school divisions of the provisions of these regulations and the Code of Virginia regarding reductions in the length of the school term.

B. Local school division superintendents shall certify by April 15 of each school year that they have read and complied with these provisions and are implementing a plan for making up any missed time that has not been waived in accordance with these regulations.

VA.R. Doc. No. R06-250; Filed May 31, 2006, 11:02 a.m.

1 Sources: Tuttle (2005) and Mathews (2005).


2 Kenny (1982) indicates that additional minutes in the school day do add to student cognition.  This supports the anecdotal evidence from Tuttle (2005) and Mathews (2005).
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