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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation:  18 VAC 65-20. Regulations of the Board of Funeral Directors and Embalmers (amending 18 VAC 65-20-70, 18 VAC 65-20-130, 18 VAC 65-20-140 and 18 VAC 65-20-154).

Statutory Authority:  § 54.1-2400 of the Code of Virginia.
Public Hearing Date:  July 18, 2006 - 9 a.m.
Public comments may be submitted until August 25, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  Elizabeth Young, Executive Director, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9907, FAX (804) 662-9943, or e-mail elizabeth.young@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia provides the board the authority to promulgate regulations to administer the regulatory system and to levy fees.  The specific statutory mandate for an increase in fees is found in § 54.1-113 of the Code of Virginia.

Purpose:  Section 54.1-113 of the Code of Virginia requires that at the end of each biennium, an analysis of revenues and expenditures of each regulatory board shall be performed to ensure that each board has sufficient revenue to cover its expenditures.   At the conclusion of FY06, it is projected that the deficit of the board will be $5,472 and will continue to have a deficit through the next biennium, estimated to be $104,116 at the end of FY07 and $210,104 at the end of FY08.  Since it is projected that fees from licensees will no longer generate sufficient funds to pay operating expenses for the board, a fee increase is essential in 2007.
The purpose of the proposed amendments is to establish fees sufficient to cover the administrative and disciplinary activities of the Board of Funeral Directors and Embalmers.  Without adequate funding, the licensing of practitioners could be delayed and the board would soon not have sufficient funding to carry out its investigative and disciplinary activities in order to protect the public health, safety and welfare.
Substance:  18 VAC 65-20-70 is amended to comply with a statutory mandate for the board to provide sufficient funding to cover expenses related to licensing, investigations and disciplinary proceedings.  Renewal fees for funeral services licensees will increase from $150 to $175 per year; renewal fees for funeral establishments will increase from $225 to $300 per year.  Other fees are amended proportionately, i.e., inactive fees are typically one-half the active renewal fee and late fees are one-third the renewal fee.  The application fee for a funeral service license is increased from $150 to $275 and for establishments from $225 to $300 to be inclusive of the first annual renewal.  As proposed, the reinstatement fee would be inclusive of the renewal fee, the late fee and the fee for a reinstatement application, and the reinstatement fee following suspension would be $500 and after revocation, it would be $1,000 to account for costs relating to background investigations and conducting hearings.

Issues:  

The primary advantages and disadvantages to the public, such as individual private citizens or businesses, of implementing the new or amended provisions: Fee increases proposed by the Board of Funeral Directors and Embalmers should have no disadvantage to the consuming public.  There is no projection of a reduction in the number of applicants for licensure or the number of licensed persons available to provide funeral services to the public. An increase in the renewal fee will result in an additional $25 per year for a funeral service license and $75 per year for an establishment license. With those increases spread across the consuming population, it is not anticipated that the proposed fee increases will have any effect on prices for consumers.

There would be considerable disadvantages to the public if the board took no action to address its deficit by increasing its fees to cover expenses.  The only alternative currently available under the Code of Virginia would be a reduction in services and staff, which would result in delays in licensing applicants who would be unable to work and delays in approval or disapproval of candidates to sit for examinations.  Potentially, the most serious consequence would be a reduction in or reprioritization of investigation of complaints against funeral directors and establishments.  There may be delays in adjudicating cases of substandard practice or fraud, resulting in potential danger to consumers in the Commonwealth.
Practitioners licensed by the board will experience increased renewal fees under the proposed regulations.  While that is a disadvantage to the licensees, the alternative of reduced services for the board would be unacceptable to applicants, licensees and the general public.  As a special-fund agency, renewal fees pay the vast majority of the expenses of board operations, which include inspections, investigation of complaints, adjudication of disciplinary cases, review and approval of applicants, verification of licensure to other jurisdictions and entities, and communications with licensees about current practice and regulation.

The primary advantages and disadvantages to the agency or the Commonwealth:  As is stated above, the consequence of not increasing fees of the board would be a reduction in services and staff, resulting in delays in licensing, reductions or delays in the cases investigated and brought through administrative proceedings to a hearing before the board. The board and the Department of Health Professions are solely funded by the fees charged to applicants and licensees.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation.  The Board of Funeral Directors and Embalmers (board) proposes to increase licensure fees for funeral service licensees and for funeral establishments.  

Result of analysis.  There is insufficient data to accurately compare the magnitude of the benefits versus the costs.  Detailed analysis of the benefits and costs can be found in the next section.

Estimated economic impact.  Section 54.1-201.4 of the Code of Virginia grants regulatory boards under the Department of Health Professions (DHP) the authority to levy and collect fees sufficient to cover the expenses of a board.  Section 54.1-2400.5 of the code requires the board "To levy and collect fees for application processing, examination, registration, certification or licensure or the issuance of a multistate licensure privilege and renewal that are sufficient to cover all expenses for the administration and operation of the Department of Health Professions, the Board of Health Professions and the health regulatory boards."

DHP projects the following deficits for the board if fees are not changed: $5,472 at the conclusion of fiscal year 2006 (FY06), $104,116 at the end of FY07, and $210,104 at the end of FY08. In order to generate sufficient funds for operating expenses, the board proposes to raise fees as described in Table 1 below.
Table 1

	Category
	Current
	Proposed

	Funeral Service, Funeral Director or Embalmer License (initial)
	$150
	$275

	Funeral Service, Funeral Director or Embalmer Lic. (renewal)
	$150
	$175

	Funeral Service, Funeral Director or Embalmer Lic.  (late fee)
	$50
	$60

	Funeral Service, Funeral Director or Embalmer License (reinstatement)
	$150 +$50 per year expired
	$275

	Funeral Service Establishment License (initial)
	$225
	$500

	Funeral Service Establishment License (renewal)
	$225
	$300

	Funeral Service Establishment License (late fee)
	$50
	$100

	Funeral Service Establishment License (reinstatement)
	$225 +$50 per year expired
	$500

	Surface Transportation & Removal Service Registration (initial)
	$250
	$300

	Surface Transportation & Removal Service Reg. (renewal)
	$250
	$250

	Surface Transportation & Removal Service Reg. (late fee)
	$50
	$85

	Surface Transportation & Removal Service Reg. (reinstatement)
	$250 +$50 per year expired
	$350

	Courtesy Card (initial)
	$100
	$275

	Courtesy Card (renewal)
	$100
	$175

	Courtesy Card (late fee)
	$50
	$60

	Courtesy Card (reinstatement)
	$100 +$50 per year expired
	$275

	Crematory (initial)
	$100
	$200

	Crematory (renewal)
	$100
	$150

	Category
	Current
	Proposed

	Crematory (late fee)
	$50
	$50

	Crematory (reinstatement)
	$100 +$50 per year expired
	$225

	Waiver of Full-time Manager Requirement (initial) 
	$100
	$150

	Waiver of Full-time Manager Requirement (renewal) 
	$100
	$100

	Waiver of Full-time Manager Requirement (late fee)
	$50
	$35

	Reinstatement following suspension
	Relevant Renewal Fee  +$50 per year expired
	$500

	Reinstatement following revocation
	Relevant Renewal Fee  +$50 per year expired
	$1,000

	Change of Manager or Establishment Name
	$50
	$75

	Duplicate Wall Certificates
	$25
	$60

	Re-inspection for Change of Location or Ownership
	$100
	$300

	Continuing Education Provider Approval (initial or renewal)
	$200
	$300

	Continuing Education Provider Approval (late fee) 
	$50
	$100

	Review of Additional Courses for Approved Cont. Ed. Provider
	$250
	$300


DHP points out that without adequate funding, the licensing of practitioners could be delayed, and funeral services in the Commonwealth would be less accessible. In addition, sufficient funding is essential to carry out the investigative and disciplinary activities of the board in order to protect public health and safety.  Thus there are both clear benefits and clear costs introduced by the fee increases.  It is not clear whether or not the benefits exceed the costs.  Since regulation of professions is not a market good, there is not an obvious market price at which speedier license processing and disciplinary investigations are valued.

Businesses and entities affected.  The proposed regulations affect the 1,454 funeral service providers, 119 funeral directors, 6 embalmers and 470 funeral establishments licensed in the Commonwealth, as well as their clients.  Approximately 320 to 340 of the funeral establishments would be considered small businesses. The rest are establishments that are owned by large, national or international corporations.  In addition, other licensees or regulated entities affected by these regulations that would be considered small businesses would include 70 crematories, 101 courtesy card holders, 34 surface removal and transportation businesses, and 31 continuing education provider.

Localities particularly affected.  The proposed amendments potentially affect localities throughout Virginia.

Projected impact on employment.  The proposed fee increases are unlikely to significantly affect employment.

Effects on the use and value of private property.  The proposed fee increases will slightly decrease the value of licensees’ businesses.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Funeral Directors and Embalmers concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 65-20 related to amendments to increase certain fees.

Summary:

The proposed amendments increase certain fees for the regulants of the board as necessary to provide sufficient funding for its licensing and disciplinary functions.  An annual renewal fee for a funeral service licensee increases from $150 to $175 and for a funeral establishment from $225 to $300.  Other fees, such as application and late fees that are tied to the renewal fee, are increased correspondingly.

18 VAC 65-20-70. Required fees.

A. The following fees shall apply for initial licensure or registration and for renewal of licensure or registration:

	1. License to practice funeral service or as a funeral director or an embalmer
	$150 $275

	2. Funeral service establishment license
	$225 $500

	3. Surface transportation and removal service registration
	$250 $300

	4. Courtesy card
	$100 $275

	5. Crematory
	$100 $200

	6. Waiver of full-time manager requirement
	$100 $150


B. The following fees shall apply for renewal of licensure or registration: 
	1. License to practice funeral service or as a funeral director or an embalmer
	$175

	2. Funeral service establishment license
	$300

	3. Surface transportation and removal service registration
	$250

	4. Courtesy card
	$175

	5. Crematory
	$150

	6.Waiver of full-time manager requirement
	$100


C. The following fees shall apply for late renewal of licensure or registration up to one year following expiration:
	1. License to practice funeral service or as a funeral director or an embalmer
	$60

	2. Funeral service establishment license
	$100

	3.Surface transportation and removal service registration
	$85

	4.Courtesy card
	$60

	5. Crematory
	$50

	6. Waiver of full-time manager requirement
	$35


D. The following fees shall apply for reinstatement of licensure or registration: 
	1. License to practice funeral service or as a funeral director or an embalmer
	$275

	2. Establishment license
	$500

	3. Surface transportation and removal service registration
	$350

	4. Courtesy card
	$275

	5. Crematory
	$225

	6. Reinstatement following suspension
	$500

	7. Reinstatement following revocation
	$1,000


B. E. Other fees.

	1. Reinstatement fee for each year of licensure or registration expiration
	$50

	2. 1. Change of manager or establishment name
	$50 $75

	3. 2. Verification of license or registration to another state
	$50

	4. 3. Duplicate license, registration, or courtesy card
	$15

	5. 4. Duplicate wall certificates
	$25 $60

	6. 5. Change of ownership
	$100

	7. 6. Nonroutine reinspection for (i.e., structural change to preparation room, change of location or ownership)
	$100 $300


F. Fees for approval of continuing education providers.

	1. Application or renewal for continuing education provider
	$200 $300

	2. Late renewal of continuing education provider approval
	$100

	3. Review of additional courses not included on initial or renewal application
	$250 $300


18 VAC 65-20-130. Renewal of license; registration.

A. A person, establishment, crematory, courtesy card holder or surface transportation and removal service that desires to renew its license or registration for the next year shall, not later than the expiration date as provided in 18 VAC 65-20-120, submit the renewal application and applicable fee.  In order to renew an active funeral service, director or embalmer license, a licensee shall be required to comply with continuing competency requirements set forth in 18 VAC 65-20-151.

B. A person who or entity that desires to renew an expired license for up to one year following expiration shall comply with requirements of subsection A of this section and also submit the applicable fee for late renewal.

B. C. A person who or entity which fails to renew a license, registration, or courtesy card by the expiration dates prescribed in 18 VAC 65-20-120 shall be deemed to have an invalid license, registration, or courtesy card and continued practice may subject the licensee to disciplinary action by the board.

18 VAC 65-20-140. Reinstatement of expired license or registration.

A. The board may consider reinstatement of an expired license or registration that has not been renewed within one year of expiration for up to three years following expiration.  A written application request for reinstatement shall be submitted to the board and shall include payment of all applicable delinquent renewal fees and the additional reinstatement fee prescribed in 18 VAC 65-20-70.

B. If the Virginia license of a funeral service provider, funeral director and embalmer is lapsed three years or less and the applicant is seeking reinstatement, he shall provide evidence of having completing the number of continuing competency hours required for the period in which the license has been lapsed.

C. When a license is not reinstated within three years of its expiration date, an applicant shall reapply for licensure and pass the state examination.

18 VAC 65-20-154. Inactive license.

A. A funeral service licensee, funeral director or embalmer who holds a current, unrestricted license in Virginia shall, upon a request for inactive status on the renewal application and submission of the required renewal fee of $75 $90, be issued an inactive license.  The fee for late renewal up to one year following expiration of an inactive license shall be $30.
1. An inactive licensee shall not be entitled to perform any act requiring a license to practice funeral service in Virginia.

2. The holder of an inactive license shall not be required to meet continuing education requirements, except as may be required for reactivation in subsection B of this section.

B. A funeral service licensee, funeral director or embalmer who holds an inactive license may reactivate his license by:

1. Paying the difference between the renewal fee for an inactive license and that of an active license for the year in which the license is being reactivated; and

2. Providing proof of completion of the number of continuing competency hours required for the period in which the license has been inactive, not to exceed three years.
NOTICE:  The forms used in administering 18 VAC 65-20, Regulations of the Board of Funeral Directors and Embalmers, are not being published; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Health Professions, 6603 West Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Application for a License to Practice Funeral Service (rev. 12/02 6/06).

Application for Courtesy Card (rev. 12/02 6/06).

Application for New Establishment, Branch Establishment, Change of Location, Change of Ownership, Change of Trade Name, Change of Manager (rev. 12/02 6/06).

Application for Waiver of Full-time Manager Requirement (rev. 12/02 6/06).

Application for Crematory Registration (rev. 12/02 6/06).

Application for Renewal for Waiver of Full-time Manager Requirement (rev. 12/02).

Verification of State Licensure (rev. 12/02).

Application for Surface Transportation and Removal Service Registration (rev. 12/02 6/06).

Application for Approval as a Continuing Education Provider (eff. 6/06).

Application for Reinstatement of Funeral Service License (eff. 6/06).

License Renewal Notice and Application, 0502, Funeral Service Providers (rev. 12/02).

License Renewal Notice and Application, 0501, Funeral Establishments (rev. 12/02).

License Renewal Notice and Application, 0506, Courtesy Card (rev. 12/02).

License Renewal Notice and Application, 0509, Surface Transportation (rev. 12/02).

License Renewal Notice and Application, 0510, Crematories (rev. 12/02).

Appendix I: General Price List (rev. 12/02).

Appendix II: Casket Price List; Outer Burial Container Price List (rev. 12/02).

Appendix III: Itemized Statement of Funeral Goods and Services Selected (rev. 12/02).

Appendix IV: Embalming Record (rev. 12/02).
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