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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation:  18 VAC 65-40. Resident Trainee Program for Funeral Service (amending 18 VAC 65-40-10, 18 VAC 65-40-40, 18 VAC 65-40-90, 18 VAC 65-40-110, 18 VAC 65-40-130, 18 VAC 65-40-220, 18 VAC 65-40-250, 18 VAC 65-40-320, 18 VAC 65-40-340; repealing 18 VAC 65-40-160 and 18 VAC 65-40-300).

Statutory Authority:  §§ 54.1-2400 and 54.1-2817 of the Code of Virginia.
Public Hearing Date:  July 28, 2006 - 9 a.m.
Public comments may be submitted until August 25, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  Elizabeth Young, Executive Director, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9907, FAX (804) 662-9943, or e-mail elizabeth.young@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility of the Board of Funeral Directors and Embalmers to promulgate regulations, levy fees, administer a registration and renewal program, and discipline regulated professionals.

The legal authority to promulgate regulations for resident trainees is found in § 54.1-2817 of the Code of Virginia.

Purpose:  The board has identified a need to amend regulations that unnecessarily restrict the opportunities for persons interested in the funeral profession.  Today, many of those are nontraditional or second career students who find it burdensome to obtain practical experience as a trainee on a full-time basis.  The goal of the amended regulations is to add more flexibility to the program and, at the same time, require more accountability for trainees and their supervisors to ensure that they are adequately trained in all aspects of funeral service and prepared to take the national examinations.  Adequate preparation and close supervision are necessary to ensure that the consuming public is protected from mismanagement, fraud or unhealthy practices in a funeral establishment.

Substance:  In order to provide more flexibility in the resident trainee program, the board proposes to allow the trainee to complete the required hours within a fewer number of months and to combine part-time employment as a trainee with part-time schooling or other employment.  Other changes will add accountability for the supervision of the trainee by requiring the supervisor to have at least two years of practice experience before serving as a trainer and requiring specific training in cremation.  The training site must have at least 50 funerals and 50 embalmings each year, but additional training sites may be used to complete the requirements for a traineeship.  The board is also increasing the application fee and adding a fee for registration of supervision, but is allowing a trainee to reinstate for up to one year following expiration, rather than having to reapply.  The annual renewal expiration is being changed for consistency with other occupations under the board from January to March.

Issues:  The primary advantage to the consumers of funeral services could be an increase in the number of individuals who would become resident trainees and eventually funeral service licensees because of the flexibility of “part-time” training or the ability to complete the program within a shorter time frame.  In addition, specific requirements for training in cremation and preneed will benefit consumers who are seeking those services from funeral establishments.  There are no disadvantages to consumers.

There are no advantages or disadvantages to the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation.  The Board of Funeral Directors and Embalmers (board) proposes to amend the Regulations for the Resident Trainee Program (program) in Funeral Service by:

· Allowing eligible funeral functionaries who are under contract with a funeral home to supervise funeral trainees,

· Requiring that all eligible funeral functionaries have two consecutive years in practice before supervising trainees, and

· Requiring that these functionaries register with the board to ensure experience requirements are met.

Supervisors will also need to arrange training in preneed planning and cremation; supervisors whose training sites do not offer these services will be allowed to arrange training in preneed planning and cremation services at another licensed funeral establishment.

The proposed regulation will also increase, from 35 to 50, the minimum number of funerals that must be performed, and the number of bodies that must be embalmed, during any given 12-month period at funeral establishments that serve as training sites.  If a training site does not have the business volume to meet this requirement, trainees will have to seek approval to use more than one training site.

This proposed regulation will also allow resident trainees more discretion in how they manage their training schedule:

· Resident trainees will be able to work for training credit between 20 and 60 hours a week.

· Training requirements will be measured in hours worked rather than in months of ongoing training.

· Resident trainees will have the option of continuing interrupted training with a new supervisor or resuming interrupted training under the direction of their most recent supervisor.

· Resident trainees will be able to attend school full time while they are training.

· Resident trainees will be able to renew their registration for up to a year after it expires and will be able to reinstate their registration, without filling out a new application for registration, for up to three years after training is interrupted.

To accommodate these changes to the program, the board proposes to increase some existing fees and add two new fees to the program’s fee structure.

Result of analysis.  The benefits likely exceed the costs for all but one of the changes encompassed by the proposed regulation. There is not enough information to tell whether costs or benefits will dominate for that one proposed change.  Detailed analysis can be found in the following section.

Estimated economic impact.  Current regulation allows funeral service licensees, licensed funeral directors and licensed embalmers to supervise registered trainees as long as they are employees of the funeral establishment where training is taking place. The current regulation only requires that supervisors be licensed in one of the allowed fields so newly licensed individuals are just as able to supervise training as individuals who have been licensed for many years. The proposed regulation will loosen the one restriction on supervisors by allowing licensed individuals who are under contract with a funeral establishment, but are not employees, to supervise training at that establishment.  The board proposes to loosen this restriction because there are no substantive differences between statutory employees and independent contractors in either the services they perform or their ability to impart knowledge of those services to trainees.

The proposed regulation will also impose a new restriction on supervisors; licensed individuals will be required to have been in practice for two continuous years before they will be allowed to supervise trainees.  The board believes that funeral functionaries with at least that much experience will have been confronted with most or all of the various problems that might arise during an embalming or funeral and will, therefore, be able to pass on the solutions to these problems to their trainees.  There appears to be, however, no evidence that a lack of this experience requirement in the past has proved detrimental for funeral trainees or for the public that funeral homes serve.  Funeral functionaries who currently serve as supervisors will not have to meet experience requirements but will have to register with the board.

These two regulatory changes, loosening employment requirements and instituting requirements for supervisors’ years in practice, will tend to have antipodal economic effects. Allowing independent contractor licensees to supervise trainees will increase the total number of supervisors in the state and, thus, allow trainees greater choice as to where and with whom they train. To the extent that individuals may have wanted to undertake a funeral resident traineeship, but were unable to because the pool of supervisors was too small to allow it, this regulatory change may lead to a larger population of funeral licensees. An increased population of licensees offering funeral services will tend to increase choice and lower costs for consumers.

The greater experience requirements that the board proposes to impose on trainee supervisors will, conversely, tend to decrease the total pool of supervisors and, so, would decrease the choices available to trainees and, ultimately, consumers. It is unclear which of these effects will overwhelm the other. If the number of independent contractors who will now be able to supervise trainees is greater than the number of licensees who have been in practice less than five years and will be unable to gain approval to be supervisors, these regulatory changes are likely to provide a net positive economic benefit to the citizens of the Commonwealth. If, on the other hand, more licensees are denied approval to supervise because of practice requirements than gain the approval under new employment status guidelines, these regulatory changes are likely to affect the citizens of the Commonwealth negatively.

Current regulation requires that funeral trainees participate in an 18-month apprentice-type training program.  Trainees currently must work at least 40 hours per week at the funeral home where they are supervised and are prohibited from attending school full time.  The board proposes to allow trainees greater freedom to set the pace of their own training by measuring training in hours rather than months.  Trainees will be required to complete 3000 hours of training in not less than 12 months and not more than 48 months.  The board also proposes to change work week requirements and repeal schooling restrictions so that trainees may work between 20 and 60 hours per week and have the option of attending school full time while they work in the training program. These changes will benefit trainees who will be able to fit their training to the rest of their life rather than having to mold their life around training restrictions.

The board proposes to revise language in the current language that requires trainees to choose a new supervisor if their training program is interrupted because this language inadvertently prohibits trainees from resuming training with the same supervisor once his interrupted program resumes. There are many reasons that training might be interrupted that have nothing to do with the quality of the program or the willingness of the trainees to continue in it. This change will benefit trainees by allowing them the freedom to choose to continue, or not continue, training with a particular supervisor as they see fit.

Currently, resident trainees must register with the board and renew their registration each year by January 31st. Trainees may renew their registration up to 30 days after that date by paying the renewal fee plus a late fee. Currently, trainees who are more than 30 days late with their renewal must apply for reinstatement of their registration and pay all applicable fees. The board proposes to change the annual renewal date to March 31st of each year and to loosen the renewal standard considerably by allowing trainees to renew their registration late, with payment of the applicable late fee, up to one year from the date that it expired. This will benefit trainees who, for whatever reason, are not timely with their renewal paperwork and will bring policies for funeral trainees into harmony with the policies governing other regulants of the board.

Taken together, the proposed regulatory changes that govern the conduct and registration of trainees are likely to lower the cost of training and encourage more individuals to choose to enter the field of funeral services. In the long run, this should lower the cost of funeral services for the public, if we assume a static customer base, and should help to keep the cost of funeral services level, if we assume a rising customer base. The latter is a more logical assumption given that the average age of Virginia’s population is increasing.

In order to meet its nongeneral fund budget mandate, the board proposes to add two new fees: $25 for registration of supervisors who have previously not needed to be registered and $170 for reinstatement of registration. Since the late renewal period is being extended, the board believes it is appropriate to differentiate between reinstatement fees and renewal fees and to make the reinstatement fee higher, $170 rather than $100, to discourage trainees from allowing their registration to lapse for more than a year.  The board also proposes to increase the fee for late renewal from $25 to $35 and the fee to change supervisors from $15 to $25.

Businesses and entities affected.  Currently 510 funeral homes are licensed and 185 funeral trainees are registered in the Commonwealth. The board does not know exactly how many funeral functionaries currently serve as supervisors but logically that number is probably less than or equal to 185. All of these entities, plus any future trainees or supervisors, will be affected by the proposed regulation.

Localities particularly affected.  The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment.  The effect of the proposed regulation is uncertain since the regulatory changes that directly affect trainees will tend to increase employment for funeral functionaries, the regulatory changes that directly affect supervisors may either increase or decrease training opportunities for trainees and it is unknown which effect will dominate the other.

Effects on the use and value of private property.  To the extent that funeral homes might be able to lower costs by having trainees working on their premises, regulatory action that limits funeral functionaries’ ability to serve as supervisors will decrease profits for the funeral homes where they work.

Small businesses: costs and other effects.  There are 350 funeral homes in the Commonwealth that qualify as small businesses. The board does not know if any of these funeral homes currently have funeral trainee programs but believes that most would not hold enough funerals per year to justify taking on trainees. The board believes, therefore, that the proposed regulation is likely to have minimal to no effect on these smaller funeral businesses.

Small businesses: alternative method that minimizes adverse impact.  There are likely no alternate regulatory methods that would be less costly while still accomplishing the board’s goals.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Funeral Directors and Embalmers concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 65-40 related to amendments resulting from a periodic review of regulations.

Summary:

In order to provide more flexibility in the resident trainee program, the board proposes to allow the trainee to complete the required hours within a fewer number of months and to combine part-time employment as a trainee with part-time schooling or other employment.  Other changes will add accountability for the supervision of the trainee by requiring the supervisor to have at least two years of practice experience before serving as a trainer and requiring specific training in cremation.  The training site must have at least 50 funerals and 50 embalmings each year, but additional training sites may be used to complete the requirements for a traineeship.  The board is also increasing the application fee and adding a fee for registration of supervision, but is allowing a trainee to reinstate for up to one year following expiration, rather than having to reapply.  The annual renewal expiration is being changed for consistency with other occupations under the board from January to March.

18 VAC 65-40-10. Definitions.

In addition to words and terms defined in § 54.1-2800 of the Code of Virginia, the following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Direct supervision" means that a licensed funeral service professional is present and on the premises of the facility.

"Full‑time school attendance" means that the individual attending mortuary science school is enrolled in 12 or more semester hours of coursework per semester.

"Supervisor" means a licensed employee at the training site who has been approved by the board to provide supervision for the resident trainee.

"Training site" means the licensed funeral establishment which has agreed to serve as the location for resident training and has been approved by the board for the training.

18 VAC 65-40-40. Fees.

A. The following fees shall be paid as applicable for registration:
	1. Funeral service resident trainee registration, reinstatement or renewal
	$75; $100

	2. Late fee for renewal up to 30 days after expiration
	$25; $35

	3. Duplicate copy of trainee registration
	$25;

	4. Returned check
	$25;

	5. Registration of supervisor
	$25

	5. 6. Change of supervisor
	$15; $25

	7. Reinstatement fee
	$170


B. Fees shall be made payable to the Treasurer of Virginia and shall not be refundable once submitted.

18 VAC 65-40-90. Renewal of registration.

A. The resident trainee registration shall expire on January March 31 of each calendar year and may be renewed by submission of the renewal notice and prescribed fee.

B. A person who fails to renew a registration by the expiration date shall be deemed to have an invalid registration. No credit will be allowed for a traineeship period served under an expired registration.

C. The resident trainee is responsible for notifying the board of any changes in name, address, employment, or supervisor. Any notices shall be validly given when mailed to the address on record with the board.

18 VAC 65-40-110. Reinstatement of expired registration.

A. A resident trainee whose registration has expired may be reinstated within one year following expiration by payment of the current renewal fee and the late renewal fee.

B. A resident trainee whose registration has been expired for more than one year shall apply for reinstatement by submission of a written application and payment of a reinstatement fee.  The board may consider reinstatement of an expired registration for up to three years following expiration. A written application request for reinstatement shall be submitted to the board and shall include payment of all applicable fees.
B. C. When a registration is not reinstated within three years of its expiration date, a new application for registration shall be filed and a new training program begun.
18 VAC 65-40-130. Resident training.

A. The trainee program shall consist of at least 18 months 3,000 hours of resident training to be completed within no less than 12 months and no more than 48 months.  For good cause shown, the board may grant an extension of time for completion of a resident traineeship.

B. An individual may hold an active traineeship registration for a maximum of 48 months from the date of initial registration for the traineeship program. The board, in its discretion, may grant an extension of the traineeship registration.  The trainee shall be assigned a work schedule of not less than 20 hours nor more than 60 hours per week in order to receive credit for such training. For good cause shown, the board may waive the limitation on a resident trainee’s work schedule.
C. A resident trainee shall not attend school full time while serving his traineeship shall receive training in all areas of funeral service.

18 VAC 65-40-160. Trainee work schedule. (Repealed.)
Every resident trainee shall be assigned a full‑time work schedule of at least 40 hours each week in order to obtain credit for such training. The trainee shall be required to receive training in all areas of funeral service. Additional and further hours may be at the discretion of the supervisor or may be a requirement of the facility.

18 VAC 65-40-220. Qualifications of training site.

The board shall approve only an establishment or two combined establishments to serve as the training site or sites which:

1. Have a full and unrestricted Virginia license;

2. Have complied in all respects with the provisions of the regulations of the Board of Funeral Directors and Embalmers; and

3. Have 35 50 or more funerals and 35 50 or more bodies for embalming over a 12-month period for each person to be trained. This total must be maintained throughout the period of training. If the establishment does not meet the required number of funerals or embalmings, the resident trainee may seek approval for an additional training site.

18 VAC 65-40-250. Requirements for supervision.

A. Training shall be conducted under the direct supervision of a licensee or licensees approved by the board.  Credit shall only be allowed for training under direct supervision.
B. The board shall approve only funeral service licensees, licensed funeral directors, or licensed embalmers to give funeral training who have a full and unrestricted Virginia funeral license, have at least two consecutive years in practice and are employed full time in or under contract with the establishment where training occurs.

C. A supervisor licensed as an embalmer or a funeral director shall provide supervision only in the areas of funeral practice for which he is licensed.

D. Failure to register as a supervisor may subject the licensee to disciplinary action by the board.
E. If a supervisor is unable or unwilling to continue providing supervision, the resident trainee shall obtain a new supervisor. Credit for training shall resume when a new supervisor is approved by the board and the trainee has paid the prescribed fee for the change of supervisor.
18 VAC 65-40-300. Interruption and reinstatement. (Repealed.)
A. If the program is interrupted, the trainee shall obtain a new supervisor and submit a new application for approval.

B. Credit shall only be allowed for training under direct supervision. Credit for training shall resume when a new supervisor is approved by the board and the applicant has been reinstated.

18 VAC 65-40-320. Reports to the board: sixmonth report; partial report.

A. The trainee, the supervisor or supervisors, and the establishment shall submit a written report to the board at the end of every six months 1,000 hours of training. The report shall:

1. Specify the period of time in which the 1,000 hours has been completed and verify that the trainee has actually served in the required capacity during the preceding six months period; and

2. Be received in the board office no later than 10 days following the end of the six‑month period completion of 1,000 hours. Late reports may result in additional time being added to the traineeship.

B. If the training program is terminated or interrupted prior to completion of a six‑month period 1,000 hours or if the trainee is changing supervisors or training sites, the trainee and the supervisor shall submit a partial report to the board with a written explanation of the cause of program termination or interruption or of the change in training or supervision.

1. The partial report shall provide the amount of time served and the dates since the last reporting period. Credit for partial reports shall be given in increments of one month for the number of hours of training completed.

2. Partial reports shall be received in the board office no later than 10 days after the interruption or termination of the trainee program or after the change in supervisors or training sites. Credit may be deducted for late reports.
18 VAC 65-40-340. Supervisors' responsibilities.

A. The supervisor shall provide the trainee with all applicable laws and regulations or sections of regulations relating to the funeral industry.

B. The supervisor shall provide the trainee with copies of and instruction in the use of all forms and price lists employed by the funeral establishment.

C. The supervisor shall provide the trainee with instruction in all aspects of funeral services and shall allow the trainee under direct supervision to conduct all necessary arrangements for a minimum of 25 funerals.

D. The embalming supervisor shall provide instruction on all necessary precautions, embalming functions, and reporting forms and shall allow the trainee under direct supervision to perform a minimum of 25 embalmings.

E. The supervisor shall provide the trainee with instruction in making preneed funeral arrangements and instruction on the laws and regulations pertaining to preneed funeral contracts and disclosures.
F. The supervisor shall provide instruction on cremation and on the laws and regulations pertaining to cremation.

G. If a training site does not offer preneed funeral planning or cremation services, the supervisor shall arrange for such training at another licensed funeral establishment that does.
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