FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 6. CRIMINAL JUSTICE AND CORRECTIONS

FORENSIC SCIENCE BOARD

Title of Regulation:  6 VAC 40-10. Public Participation Guidelines (adding 6 VAC 40-10-10 through 6 VAC 40-10-90).

Statutory Authority:  §§ 2.2-4007 and 9.1-1110 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on October 10, 2006.
(See Calendar of Events section

for additional information)

Effective Date:  October 25, 2006.
Agency Contact:  Katya N. Herndon, Regulatory Coordinator, Department of Forensic Science, 700 North Fifth Street, Richmond, VA 23219, telephone (804) 786-6848, FAX (804) 786-6857, or e-mail katya.herndon@dfs.virginia.gov.

Basis:  Pursuant to § 2.2-4007 D of the Code of Virginia, every executive branch agency is required to adopt public participation guidelines for soliciting the input of interested parties in the formation and development of its regulations.  The department, which formerly existed as a division within the Department of Criminal Justice Services, became an agency effective July 1, 2005.  Accordingly, the department must promulgate its own public participation guidelines.  Pursuant to § 9.1-1110 of the Code of Virginia, the department’s policy board, the Forensic Science Board, has the power and duty to adopt department regulations.

Purpose:  This regulation was developed in order to facilitate participation by the public in the formation of regulations that are being promulgated to carry out the legislative mandates of the department.  Every agency must adopt such regulations pursuant to § 2.2-4007 D of the Code of Virginia.  This regulation promotes the welfare of citizens by facilitating public participation in the development of department regulations.
Substance:  The proposed regulation promulgates public participation guidelines including definitions, purpose, notification lists, documents to be sent to persons on the lists, petition for rulemaking, notice of intended regulatory action, notice of 60-day comment period, notice of meeting, and ad hoc advisory committees.

Issues:  The primary advantage of this regulation is that it provides the public with guidelines on how to participate in the regulatory development process of the department.  There are no disadvantages to the agency, the public, or the Commonwealth.

Rationale for Using Fast-Track Process:  The department does not expect any objections to this regulation as it is merely designed to encourage the public to participate in the regulation development process by informing them how to do so.
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation.  The General Assembly requires in § 2.2-4007 D of the Code of Virginia, that all agencies adopt public participation guidelines in order to facilitate the involvement of citizens in the formulation and development of regulations.

In order to comply with this mandate, the Forensic Science Board proposes to promulgate Public Participation Guidelines.

Result of analysis.  The benefits likely exceed the costs for this proposed regulatory change.
Estimated economic impact.  As the Forensic Science Board (board) is a relatively new board within a relatively new department, it has no current regulation pertaining to public participation or any other regulatory subject matter. This proposed regulation will set the framework within which any interested individuals or groups may seek to affect future regulatory action.

The proposed regulation will require that the Department of Forensic Science (DFS) maintain a list of individuals and groups who are to be notified of any future regulatory action. This list will comprise individuals or groups who have requested inclusion as well as individuals or groups who DFS believes would benefit from notification. The proposed regulation enumerates the actions that will trigger list notification. Also set out in the proposed regulation are the documents and information that must accompany a petition for rulemaking; any individual will be allowed to submit such a petition to the board. The proposed regulation will require the board to make provisions to receive public comment during the regulatory process; comments will be accepted electronically and by fax or mail.

This proposed regulation is likely to have a positive, albeit probably small, economic impact on the citizens of Virginia. Citizens who are able to participate in the formation of the administrative rules they must live by are far more likely to affect change to (often costly) proposed regulations than those that are denied the opportunity to participate.

Businesses and entities affected.  The DFS anticipates that those most likely to comment on future regulatory action are those that actually use DFS’s services. This community comprises law-enforcement agencies and Commonwealth’s Attorneys. Other affected parties, such as defense attorneys, criminal defendants and other citizens might also choose to participate in the regulatory process, as well. There are approximately 375 law-enforcement agencies and 125 Commonwealth’s Attorneys offices statewide.

Localities particularly affected.  The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation is unlikely to have any affect on employment in the Commonwealth.

Effects on the use and value of private property.  The proposed regulation will likely have no affect on the use or value of private property within the Commonwealth.

Small businesses: costs and other effects.  The proposed regulation will likely have no effect on the cost structure of any small businesses in the Commonwealth.
Small businesses: alternative method that minimizes adverse impact.  The proposed regulation will likely have no adverse impact on any small businesses in the Commonwealth.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Forensic Science concurs with the economic impact analysis prepared by the Virginia Department of Planning and Budget.

Summary:

This new regulation promulgates public participation guidelines to facilitate participation by the public in the formation of regulations to carry out the legislative mandates of the Department of Forensic Science as required by § 2.2-4007 D of the Code of Virginia.
CHAPTER 10.

PUBLIC PARTICIPATION GUIDELINES.

6 VAC 40-10-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Administrative Process Act" means Chapter 40 (§ 2.2-4000 et seq.) of Title 2.2 of the Code of Virginia.

"Board" means the Forensic Science Board.

"Department" means the Department of Forensic Science.

"Notification lists" means lists used by the department to notify persons pursuant to these guidelines.

"Person" means an individual, a corporation, a partnership, an association, a governmental body, a municipal corporation, or any other legal entity.

6 VAC 40-10-20. Purpose.

The purpose of this chapter is to facilitate participation by the public in the formulation of regulations that are written to carry out the department’s legislative mandates.  These guidelines do not apply to regulations exempted or excluded from the provisions of the Administrative Process Act (§ 2.2-4000 et seq.) of the Code of Virginia.

6 VAC 40-10-30. Notification lists.

A. The department shall maintain a list of persons who have requested to be notified of the formation and promulgation of regulations.  The department may maintain additional lists for persons who have requested to be informed of specific regulatory issues, proposals, or actions.

B. Any person may request to be placed on a notification list by indicating so electronically or in writing to the department.  In addition, the board or department may add to a list any person it believes will serve the purpose of enhancing participation in the regulatory process.

C. The department shall periodically request those persons on the notification lists to indicate their desire to either continue to receive documents by regular mail, be notified electronically or be deleted from the lists. Persons who elect to be included on an electronic mailing list may also request that all notices and mailings be sent in hard copy. When either regular mail is returned as undeliverable or electronic mail is returned as undeliverable over more than one day, such persons shall be deleted from the list.

6 VAC 40-10-40. Documents to be sent to persons on the lists.

A. Persons on the notification lists, as described in 6 VAC 40-10-30, shall be mailed or have electronically transmitted to them the following documents related to the promulgation of regulations:

1. Notice of Intended Regulatory Action (NOIRA).

2. Notice of the 30-day comment period after the NOIRA and instructions as to how to obtain a copy of the regulation and any supporting documents if available.

3. Notice of the 60-day comment period following the publication of the proposed regulation in the Virginia Register.

4. Notice of the adoption of a final regulation and instructions as to how to obtain a copy of the regulation and any supporting documents.

B. Failure of a person to receive the documents for any reason shall not affect the validity of any regulations otherwise properly adopted under the Administrative Process Act (§ 2.2-4000 et seq.) of the Code of Virginia.

6 VAC 40-10-50. Petition for rulemaking.

A. Any person may petition the board to develop a new regulation or amend an existing regulation. 

B. A petition shall include but need not be limited to the following: 

1. The petitioner's name, mailing address, telephone number, and, if applicable, the organization represented in the petition.

2. The number and title of the regulation to be addressed.

3. A description of the regulatory problem or need to be addressed.

4. A recommended addition, deletion, or amendment to the regulation.

C. Any petition received shall appear on the agenda for the next regular meeting of the board.  The board shall consider and respond to the petition in accordance with § 2.2-4007 of the Code of Virginia.

D. Nothing herein shall prohibit the board from receiving information from the public and proceeding on its own motion for rulemaking.

6 VAC 40-10-60. Notice of Intended Regulatory Action.

A. The Notice of Intended Regulatory Action (NOIRA) shall state the purpose of the action and provide a brief statement of the need or problem the proposed action will address.

B. The NOIRA shall indicate whether the board intends to hold a public hearing on the proposed regulation. If the board does not intend to hold a public hearing, it shall state the reason in the NOIRA.

C. If prior to the close of the 30-day comment period on the NOIRA, the board receives a request for a public hearing on the proposed regulation from (i) the Governor or (ii) 25 or more persons, such a hearing shall be held.

6 VAC 40-10-70. Notice of the 60-day comment period.

A. The notice of comment period (NOCP) shall indicate that copies of the proposed regulation are available electronically or from the department and may be requested in writing from the contact person specified in the NOCP.

B. The NOCP shall make provision for comments pertaining to the proposed regulation by regular mail, Internet, facsimile or electronic means. With the exception of comment received at a scheduled public hearing, oral comment may not be accepted.

6 VAC 40-10-80. Notice of meeting.

At any meeting of the board at which the adoption of a regulation is anticipated, the subject shall be described in a notice of meeting, which has been posted electronically on the Internet and transmitted to the Registrar of Regulations for inclusion in the Virginia Register.

6 VAC 40-10-90. Ad hoc advisory committees.

A. The board may appoint an ad hoc advisory committee whose responsibility shall be to assist in the review and development of regulations.

B. An advisory committee that has been appointed by the board may be dissolved by the board when:

1. There is no response to the NOIRA; or

2. The board determines that the promulgation of the regulation is either exempt or excluded from the requirements of the Administrative Process Act (§ 2.2-4000 et seq.) of the Code of Virginia.

C. An advisory committee shall remain in existence no longer than 12 months from its initial appointment.

1. If the board determines that the specific regulatory need continues to exist beyond that time, it shall set a specific term for the committee of not more than six additional months.

2. At the end of that extended term, the board shall evaluate the continued need and may continue the committee for additional six-month terms.

VA.R. Doc. No. R06-293; Filed July 14, 2006, 2:47 p.m.
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