FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-150. Uninsured Medical Catastrophe Fund (amending 12 VAC 30-150-40, 12 VAC 30-150-50, 12 VAC 30-150-70, 12 VAC 30-150-80 and 12 VAC 30-150-90).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until October 20, 2006.
(See Calendar of Events section

for additional information)

Effective Date:  November 6, 2006.
Agency Contact:  Patricia Taylor, Operations Division, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 371-6333, FAX (804) 786-1680, or e-mail patricia.taylor@dmas.virginia.gov.

Basis:  The Medicaid authority as established by § 1902(a) of the Social Security Act (42 USC 1396a) provides governing authority for payments for services.  Sections 32.1-325 and 32.1-351 of the Code of Virginia grant to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance and the Title XXI Plan (FAMIS), respectively.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board’s requirements.  Section 32.1-324.3 of the Code of Virginia establishes the Uninsured Medical Catastrophe Fund on the books of the Comptroller and authorized the Board of Medical Assistance to promulgate regulations that (i) further define an uninsured medical catastrophe, (ii) establish procedures for distribution of moneys in the Fund to pay for the costs of treating uninsured medical catastrophes, (iii) establish application procedures, and (iv) establish criteria for eligibility for assistance from the Fund and the prioritization and allocation of available moneys among applicants for assistance from the Fund.

Purpose:  The purpose of this regulatory action is to streamline the application approval process and fund disbursement to providers.  This regulatory action will lessen the burden placed on the applicant and provide more efficient payment disbursements to providers.  Currently the applicant must obtain a signed agreement from one provider willing to accept payment for all services rendered that are identified on the Treatment Plan and disburse funds to other medical providers rendering services on the approved Treatment Plan.  The proposed changes will allow the UMCF to disburse payment to more than one provider who rendered services on an approved Treatment Plan. The changes also provide more efficient administration of the fund by DMAS and allow more citizens to be served.

The current UMCF regulations, while well-intended, do not take into consideration the applicant’s medical condition, the complexity of the Fund’s program requirements, and the ability for potential applicants to communicate those program requirements to providers with sufficient detail to secure services and obtain a signed agreement.

Substance:  The sections of the regulations affected by these suggested changes are 12 VAC 30-150-40 (Eligibility criteria), 12 VAC 30-150-50 (Treatment plan), 12 VAC 30-150-70 (Contracts with providers), 12 VAC 30-150-80 (Payments), and 12 VAC 30-150-90 (Application procedures and waiting list).  The major changes proposed for the program are to allow funds to be disbursed to more than one provider for services approved on the treatment plan, to allow funds to be disbursed for services provided as of the date the application is approved, and to decrease the application processing time period from 45 to 30 days for applicants to provide information to determine eligibility.

Issues:  The primary advantage of this action is to simplify and streamline the application process and program operation for Fund applicants to have their medical providers paid through the UMCF.  There are no disadvantages to the public, the department, or the Commonwealth in the implementation of these suggested changes. The department has worked closely with the Fund originators and the provider community and anticipates no negative response concerning these proposed changes.
Rationale for Using Fast-Track Process:  This action is being taken to simplify and streamline the application process and program operation for applicants to receive funds through the UMCF to pay for treatment for life-threatening injury or illness of the uninsured.  These changes will not allow more individuals to become eligible who would not otherwise be approved, but only allow a more efficient process.  The Fast-Track process allows the most expedient implementation of these regulations, which will ease the burdens on Fund applicants and potential providers alike.  DMAS does not expect any opposition to or controversy concerning this action.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation.  The substantive proposed changes that will streamline the functioning of the Uninsured Medical Catastrophe Fund include (i) allowing the Department of Medical Assistance Services to disburse funds to multiple providers, (ii) allowing disbursement of additional funds for a recipient in addition to the original amount approved, and (iii) reducing the application processing times. The remaining proposed changes are mainly clarifications of the current requirements.

Result of analysis.  The benefits likely exceed the costs for one or more proposed changes.  There is insufficient data to accurately compare the magnitude of the benefits versus the costs for one change.

Estimated economic impact.  These regulations apply to the Uninsured Medical Catastrophe Fund established in 1999. The fund has been used to provide a source of payment for medical treatment of uninsured medical catastrophes.  The fund received 214 applications, approved 26 applications, and is currently serving five applicants. Since its inception, the Department of Medical Assistance Services (DMAS) identified a number of difficulties undermining the effective administration of the fund.

Current regulations require a provider to be a designee for disbursement of funds to all providers involved in the treatment of a recipient. The designated provider receives a global fee for all of the services in the treatment plan and is required to disburse all funds to other medical providers rendering services. However, many providers are unwilling to or unable to enter into a binding agreement with DMAS to assume the responsibility of disbursing all the payments to all of the providers rendering services. The difficulty associated with the disbursement methodology has been causing denial of services to some otherwise eligible applicants and has been placing unnecessary administrative burden on the applicant and the providers. The proposed changes will allow DMAS to reimburse service providers individually for the services rendered. This proposed change will remove an administrative barrier for recipients in accessing services and increase their chances of receiving the treatment they need. According to DMAS, reimbursement of funds to individual providers is expected to add only minimally to the administrative costs.

Another proposed change will provide DMAS authority to commit additional funding for additional services needed by a recipient beyond the services identified in the original treatment plan. Currently, the fund does not provide any additional funding for services identified after the initial treatment plan is approved. Because the information regarding the needed services is imperfect at the time of the initial treatment plan, allowing flexibility to provide funding for additional services will increase the chances of a recipient to receive those services from the fund that would contribute to the health and well-being of the recipient. However, provision of additional funding will reduce the available funding for other recipients on the waiting list. Because the net benefit of each dollar directed toward treatment of a catastrophic illness depends on the individual circumstances, the net impact of shifting some funds that would have been available to the applicants on the waiting list to the applicants already receiving services cannot be determined conclusively.

The proposed changes will also reduce the time allowed to provide requested information for application from 45 days to 30 days and the time allowed to make a determination on an application from 60 days to 45 days. According to DMAS, information necessary for an application is generally furnished within the first 30 days by the applicants. Thus, no significant effect is expected on the future applicants. Also, DMAS indicates that most eligibility decisions are made in less than 45 days and consequently this particular change is not likely to create any significant effect on the agency.

The proposed regulations also include a number of other minor revisions and clarifications that are not expected to create any significant economic effects. For example, the proposed changes will allow payment for services received between the date of the application and the date of the provider agreement. This change would normally cause an increase in the payments. However, currently the provider agreement could be back dated to the approval date of the application. As a result, this particular change is not expected to create any significant economic effects.

Businesses and entities affected.  The proposed changes will primarily affect the individuals applying for and receiving services from the Uninsured Medical Catastrophe Fund. Approximately 214 individuals applied for the program since 1999 and 26 were provided services.

Localities particularly affected.  The proposed regulations will not affect any locality more than others.

Projected impact on employment.  The proposed regulations are not likely to create any significant impact on employment.

Effects on the use and value of private property.  The proposed regulations are not likely to create any significant impact on the use and value of private property.

Small businesses: costs and other effects.  The proposed regulations are not likely to create any costs or other effects on small businesses.
Small businesses: alternative method that minimizes adverse impact.  The proposed regulations are not anticipated to have an adverse impact on small businesses.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning the Uninsured Medical Catastrophe Fund (UMCF) (12 VAC 30-150-40 through 12 VAC 30-150-100).  The agency raises no issues with the analysis prepared by the Department of Planning and Budget.

Summary:

In 1999 the General Assembly created the Uninsured Medical Catastrophe Fund (UMCF or the Fund) under § 32.1-324.3 of the Code of Virginia.  The General Assembly authorized the Department of Medical Assistance Services (DMAS) to oversee the Fund and to promulgate regulations to administer the UMCF.  DMAS has made no changes to the UMCF regulations since the establishment of the Fund.  DMAS has determined that the Fund is hindered by regulatory requirements that impede the efficient operation of the program.  The UMCF is a fund-limited program that places much of the responsibility for medical care on Fund applicants.  Applicants are required to locate a provider willing to accept structured Fund payments for medical services.  Because the Fund does not reimburse providers in the usual manner that medical claims are paid, Fund applicants must quickly master the complicated UMCF requirements and be able to explain these complex requirements to potential providers.  The changes proposed in this regulatory action seek to address these burdens on Fund recipients, providers, and on DMAS staff and will help ensure greater simplicity and efficiency of administration.

The major changes proposed for the program are to allow funds to be disbursed to more than one provider for services approved on the treatment plan, to allow funds to be disbursed for services provided as of the date the application is approved, and to decrease the application processing time period from 45 to 30 days for applicants to provide information to determine eligibility.

12 VAC 30-150-40. Eligibility criteria.

An individual is eligible to receive Uninsured Medical Catastrophe Funds for the period of time that he:

1. Is a citizen of the United States or a legally resident alien;

2. Is a resident of the Commonwealth (eligibility will end if the recipient is no longer a resident);

3. Has a gross income equal to or less than 300% of the federal nonfarm poverty income guidelines as published in the United States Code of Federal Regulations, 66 CFR 10695 (Feb. 16, 2001), updated each July 1;

4. Has a life-threatening illness or injury;

5. Is uninsured for the needed treatment on the date of application and is not eligible for coverage for the needed treatment through private insurance or federal, state, or local government medical assistance programs.  If an individual becomes insured for the needed treatment after the date of application, the UMCF will only pay for services not otherwise covered by the existing insurance.
12 VAC 30-150-50. Treatment plan.

A. Except as otherwise provided in this section, any medical services that are not experimental or investigational may be covered under a treatment plan.

B. Services provided for in the treatment plan must be for a course of treatment approved by DMAS to remediate, cure, or ameliorate the life-threatening illness or injury. The course of treatment proposed in the plan may not exceed 12 months.

C. The treatment plan should reflect the standard of practice for treating the life-threatening illness or injury given the applicant's health status at the time the treatment plan is approved. Treatment plans will not be approved for any illness or injury that is expected to be terminal even with the treatment.

D. DMAS may approve the treatment plan as submitted, modify the treatment plan, or deny the treatment plan. DMAS may review and revise treatment plan decisions based on additional information up until the time a contract is signed. A treatment plan may only be altered if, during the course of treatment approved, the medical condition of the person substantially changes and renders the original course of treatment no longer appropriate, as determined by the contracting health provider. If any alteration increases the established dollar amount, additional funds can be approved if available. Any alteration cannot exceed either the established total dollar amount or the one-year time frame from initial authorization.

E. The UMCF is not responsible for maintenance medications or additional treatments beyond the course of treatment approved by DMAS and contracted with a provider.

F. The UMCF will not commit funds or pay for services provided prior to the date the contract is signed between DMAS and the contracting provider application is approved.

G. Covered services include specialized medical treatment, hospitalization, or both, to include the following to the extent they are part of the approved treatment plan:

1. Inpatient hospital services;

2. Outpatient hospital services and ambulatory surgical centers;

3. Ambulatory care;

4. Laboratory and x-ray services;

5. Physician's services and other ambulatory care;

6. Medical care furnished by licensed practitioners within the scope of their practice as defined by state law;

7. Prescribed drugs; and

8. Rehabilitative services to the extent necessary to recover from medical treatment.

H. Noncovered services include:

1. Transportation services;

2. Mental health services;

3. Nursing facility services;

4. Case management;

5. Hospice care;

6. Private duty nursing services;

7. Prosthetic devices;

8. Eyeglasses, dentures, hearing aids and other similar devices;

9. Alternative medicine therapies such as homeopathic remedies, hypnosis, or herbal remedies; and

10. Emergency services.

I. Only the following organ and tissue transplant procedures will be covered:

1. Kidney;

2. Liver;

3. Heart;

4. Lung; and

5. Bone marrow.

J. Patients receiving transplants must be acceptable for coverage and treatment by meeting the same selection criteria (except for the age limitation) outlined in 12 VAC 30-50-540, 12 VAC 30-50-560, and 12 VAC 30-50-570 of the Virginia Title XIX State Plan for Medical Assistance.

12 VAC 30-150-70. Contracts with providers.

A. It shall be the responsibility of the applicant to find a qualified provider willing to contract with DMAS under the terms in this section.

B. Reimbursement for covered services shall be a global fee based on existing Medicaid or Medicare rates (whichever is higher) or Medicaid reimbursement methodology to cover all services in the approved treatment plan. The global fee will cover: procurement costs for transplants; any hospital costs from admission to discharge; total physician costs for all physicians providing services during the course of treatment; and any other medical or drug costs associated with the treatment plan approved by DMAS.

C. A provider may agree to less than the full global fee as long as the provider agrees to complete the treatment plan with no additional payment by the applicant or on behalf of the applicant subject to subsection D of this section.

D. A provider may accept private funds raised on behalf of the applicant. The sum of private funds plus UMCF commitment may not exceed the global fee determined in subsection B of this section. Private funding must be fully disclosed in the contract, and the contract cannot be contingent on funds to be raised in the future. Private funds are not considered part of the applicant's income for purposes of determining eligibility. Private funds are not a factor in determining access to the UMCF or its waiting list.

E. A contract shall commit Uninsured Medical Catastrophe Funds to a course of treatment for up to one year from the date the contract is signed.

F. Reimbursement agreed to in the contract pursuant to this section shall constitute payment in full.

G. An application shall be denied if no provider is willing to sign a contract pursuant to this section within 30 days after the date all of the following are in place: a favorable determination of eligibility, approval of the treatment plan, and the availability of funds.

H. Facilities providing transplant procedures must be recognized as being capable of providing high quality care in the performance of the transplant by meeting the selection criteria outlined in 12 VAC 30-50-540, 12 VAC 30-50-560, and 12 VAC 30-50-570 under the Virginia Title XIX State Plan for Medical Assistance.

12 VAC 30-150-80. Payments.

A. Payments shall be made only to providers that have contracted with DMAS in accordance with 12 VAC 30-150-70. No payments shall be made directly to eligible individuals or applicants.

B. Payments are based on a global fee as provided for in 12 VAC 30-150-70.  Payments may be made to more than one provider if it is determined that one global payment cannot be made due to a provider’s limitation to disburse funds to other medical providers. An individual provider’s payments shall be based upon that provider’s component of the global fee.  DMAS may establish a schedule of payments in the contract consistent with phases of the treatment plan. Payments will be made to contracting providers upon the completion of the treatment or phases of the treatment as specified in the contract.

C. Any committed funds not paid out by the fund within one year from the date of the contract will revert back to the UMCF and will be made available for other applicants. If a recipient dies during the contract period, the UMCF is responsible for payment of that portion of the treatment plan that has been completed. The remainder of the committed funds revert back to the UMCF to be available for other applicants.

12 VAC 30-150-90. Application procedures and waiting list.

A. An application for assistance under the Uninsured Medical Catastrophe Fund must be on a form prescribed by DMAS and signed by the applicant. Funds will be committed on behalf of eligible individuals on a first-come, first-served basis based on the date and time the original signed application is received by DMAS or its agent.

B. Applicants must: (i) provide a statement signed by a physician licensed in the state in which he practices who has examined the individual certifying that the individual has a life-threatening illness or injury as defined in this regulation and (ii) submit a treatment plan developed by a potential contracting provider and signed by a physician licensed in the state in which he practices.

C. It is the responsibility of the applicant to provide financial and medical information necessary to determine eligibility and approve the treatment plan. Failure to complete the application, submit the items in subsection B of this section, or provide requested information within 45 30 days of the date of the original signed application is grounds for denial.

D. Eligibility for Uninsured Medical Catastrophe Funds and approval of the treatment plan shall be determined by DMAS within 60 45 days of the date the original signed application was received. DMAS will not fully evaluate an application if it has determined that there is at least one cause for disqualification. DMAS shall advise in writing all applicants within 60 45 days of its determination about their applications.

E. DMAS may establish a waiting list if funds are insufficient to make commitments for all applicants. Applicants will be placed on the waiting list in the order that the original signed application was received by DMAS or its agent. An applicant will be taken off the waiting list if (i) there is an adverse determination regarding eligibility and no expedited appeal has been requested, (ii) the treatment plan is denied, (iii) the applicant requests to be taken off the waiting list, or (iv) the applicant dies. An applicant who prevails on appeal or in circuit court will be restored to the waiting list based on the date of the original signed application, but this action does not affect any contracts signed in the interim.

F. If more than 60 days have elapsed between the date that DMAS initially determines an applicant eligible and approves the treatment plan and the date that funds become available, DMAS may review and revise the eligibility and treatment plan decisions. DMAS may require applicants to update the information provided in the original application.

G. An application may be denied if no provider is willing to contract with DMAS pursuant to 12 VAC 30-150-70 within 30 days of a favorable determination of eligibility, approval of the treatment plan, and the availability of funds.

H. DMAS may establish additional application procedures as necessary.
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