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TITLE 12. HEALTH

MENTAL HEALTH, MENTAL RETARDATION AND SUBSTANCE ABUSE SERVICES BOARD

Title of Regulation:  12 VAC 35-45. Regulations for Providers of Mental Health, Mental Retardation, Substance Abuse and Brain Injury Residential Services for Children (amending 12 VAC 35-45-10, 12 VAC 35-45-70, 12 VAC 35-45-80; adding 12 VAC 35-45-210).
Statutory Authority:  § 37.2-203 of the Code of Virginia and Chapter 725 of the 2005 Acts of Assembly.
Public Hearing Date:  N/A -- Public comments may be submitted until October 23, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Leslie Anderson, Director, Office of Licensing, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, 1220 Bank Street, Richmond, VA 23218, telephone (804) 371-6885, FAX (804) 692-0066, or e-mail leslie.anderson@co.dmhmrsas.virginia.gov.

Basis: Section 37.2-203 of the Code of Virginia authorizes the board to adopt regulations that may be necessary to carry out the provisions of Title 37.2 of the Code of Virginia and other laws of the Commonwealth administered by the commissioner or the department.

Chapter 725 of the 2005 Acts of Assembly authorizes the Department of Mental Health, Mental Retardation and Substance Abuse Services to license providers of services under the Medicaid Brain Injury Waiver and providers of residential services for persons with brain injury.

Purpose:  This regulatory action will add provisions to the existing Mental Health Module to enable the department to license providers of residential services for individuals with brain injuries.  Virginia does not currently have a Brain Injury Waiver.

In December 2005, the board adopted emergency regulations to implement the provisions of the new legislation.  Prior to that, there was no designated licensing authority for residential services serving individuals with brain injuries and some applicants had been denied licensing as a result.  This action will allow these services to continue to operate in Virginia.  Before this specific licensing authority was implemented, some residential brain injury services were licensed as assisted living facilities by the Department of Social Services.  This licensing authority has been or will be transferred to the department.

The agency has developed the regulations in collaboration with the Department of Rehabilitative Services and representatives of various stakeholder groups.  The regulation is intended to establish a framework for licensing providers of brain injury services to ensure there is appropriate and consistent oversight, support, and resources to provide an acceptable standard of care for persons who receive services.  Prior to this, there has been no single authority responsible for oversight of this residential service.  Therefore, this regulatory action is essential to protect the welfare of residents of Virginia with brain injuries and to ensure fair and consistent monitoring of providers of this service.

Substance:  Existing definitions have been modified and new definitions have been added to identify providers of brain injury services to be subject to licensing requirements.  New definitions include "brain injury" and "neurobehavioral services" to clarify and facilitate the implementation of the new licensing provisions.  Provisions have been added to require providers to have policies for children with a diagnosis of brain injury in a residential service.  Neurobehavioral services are added to the list of services that are provided in a residential setting and providers are required to assess the needs of residents with brain injury. The provider staffing requirements are changed to require brain injury service providers to employ or contract with staff with the appropriate credentials to provide brain injury services.

Issues:  These regulatory provisions help to ensure that providers of services to children with brain injury maintain an acceptable standard of care by requiring them to comply with specific licensing requirements.  The department will monitor such providers to ensure that they are accountable and will be available to provide technical assistance to resolve any deficiencies.  This should be advantageous to children with a diagnosis of brain injury and their families and ensure fair and consistent monitoring of services for providers.

The department’s existing Office of Licensing will be responsible for licensing children’s residential treatment providers of brain injury services in accordance with the new regulations. This is a cost-efficient and effective means to implement the new licensing requirements because this office has the administrative support and experience to perform the required functions.  Therefore, these regulations should be advantageous to the department, providers of brain injury services, and the public.

There are no known disadvantages to consumers, providers of services or the public.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed amendments to regulation.  Pursuant to Chapter 725 of the 2005 Acts of Assembly, the State Mental Health, Mental Retardation and Substance Abuse Services Board (board) proposes to amend the existing Regulations for Providers of Mental Health, Mental Retardation and Substance Abuse Residential Services for Children to include provisions for licensing providers of brain injury services. The current regulations provide standards for licensing providers of residential treatment services for children with mental illness, mental retardation or substance use disorders and are an addendum to 22 VAC 42-10-10 et seq., which are core standards governing a wide variety of residential facilities licensed by the Departments of Mental Health, Mental Retardation and Substance Abuse Services (department), Social Services, Education, and Juvenile Justice. The standards in this addendum or "Mental Health Module" as it is operationally called, cover a wide range of residential services from small group homes to large residential treatment facilities. The proposed regulatory action adds a definition of "brain injury" and incorporates brain injury service into the definition of "services" that are governed by these regulations. Several other definitions have been added or revised to encompass brain injury services. The proposed regulations have been revised to require providers of brain injury services to maintain policies and structured programs to reduce or ameliorate the effects of brain injury. The amended regulations also include requirements for the staff and supervision of residential facilities for children with brain injury.

Result of analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated economic impact.  In December 2005, the board adopted emergency regulations to implement the provisions of Chapter 725 of the 2005 Acts of Assembly, which designate the Department of Mental Health, Mental Retardation and Substance Abuse Services (department) as licensing authority for residential services serving children with brain injuries. Prior to that there was no designated licensing authority for residential services serving children with brain injuries; and some applicants had been denied licensing as a result.  Other facilities were licensed as assisted living facilities by the Department of Social Services.1 
According to the department, affected providers are generally small facilities that are medically based; and the requirements that they must meet for insurance or medical standards are similar to the regulatory requirements imposed by the proposed regulations.  Also, the department does not believe its paperwork requirements are significantly greater than those of the Department of Social Services.  Thus, for most providers the proposed regulations add no significant costs other than those associated with human rights committee membership.
Section 37.2-400 of the Code of Virginia explicitly states that all facilities licensed by the department are subject to the Rules and Regulations to Assure the Rights of Individuals Receiving Services from Providers of Mental Health, Mental Retardation and Substance Abuse Services (the human rights regulations).  The human rights regulations require that providers affiliate with a Local Human Rights Committee (LHRC).   According to the department LHRC affiliation fees typically range from $100 to $250.  At least one staff member per provider must attend the LHRC meetings.  LHRCs must meet at least four times a year.  Some meet monthly.  According to the department LHRC meetings typically last two to three hours.
In addition to introducing costs for providers, the required human rights committee membership is beneficial for the public in that it produces due process for complaints, helps protect individual rights, and LHRC oversight may decrease the likelihood that patients are maltreated.  The proposed regulations are also beneficial in that the availability of residential services for individuals with brain injuries will likely increase now that there is a clear designated licensing authority.
For patients the benefits of the proposed amendments will likely exceed the costs.  There will most likely be additional brain injury services available and the LHRC affiliation requirement may reduce the likelihood of poor treatment.  Potential providers who have been unable to obtain licensure due to the absence of a designated licensing authority will clearly be better off by gaining the opportunity to become licensed and operate.  Providers who have been able to operate through Department of Social Services licensure may be worse off.  These providers will likely encounter new competition for patients and will incur additional costs associated with the required LHRC affiliation.

Businesses and entities affected.  The department estimates that fewer than five existing facilities will be affected, but that new facilities designed to treat children with brain injuries may be established.
Localities particularly affected.  The proposed amendments to the regulations are not expected to disproportionately affect particular localities more than others.
Projected impact on employment.  The proposed regulations will most likely have a moderate positive effect on employment.  As mentioned earlier, some provider applicants were unable to become licensed while there was no clear licensing authority for residential services serving children with brain injuries.  The department expects that a small number of additional facilities will be established in response to the proposed regulations.  New facilities will hire new staff.
Effects on the use and value of private property.   The proposed regulations will likely increase the use of property for residential services serving children with brain injuries.  The value of these properties will likely increase.
Small businesses: costs and other effects.  Providers that have been licensed by the Department of Social Services will encounter additional costs by being licensed by the Department of Mental Health, Mental Retardation and Substance Abuse Services in regard to required human rights committee membership.  All or most providers are small businesses.
Small businesses: alternative method that minimizes adverse impact.  Section 37.2-400 of the Code of Virginia explicitly states that all facilities licensed by the department are subject to the human rights regulations.  Thus, there is no alternative method that minimizes costs for small businesses available to the board.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed action adds provisions for licensing providers of brain injury services.  The proposed amendments (i) add a definition of "brain injury" and incorporate brain injury service into the definition "services" that are governed by these regulations, (ii) add or revise several other definitions to encompass brain injury services, (iii) require providers of brain injury services to maintain policies and structured programs to reduce or ameliorate the effects of brain injury, (iv) add "neurobehavioral service" to the scope of services that may be part of a structured program, and (v) include requirements for the staff and supervision of residential facilities for children with brain injury.

CHAPTER 45.

REGULATIONS FOR PROVIDERS OF MENTAL HEALTH, MENTAL RETARDATION, AND SUBSTANCE ABUSE, AND BRAIN INJURY RESIDENTIAL SERVICES FOR CHILDREN.

12 VAC 35-45-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Brain injury" means any injury to the brain that occurs after birth, but before age 65, that is acquired through traumatic or nontraumatic insults.  Nontraumatic insults may include, but are not limited to, anoxia, hypoxia, aneurysm, toxic exposure, encephalopathy, surgical intervention, tumor, and stroke.  Brain injury does not include hereditary, congenital, or degenerative brain disorders, or injuries induced by birth trauma.

"Brain Injury Waiver" means a Virginia Medicaid home and community-based waiver for persons with brain injury approved by the Centers for Medicare and Medicaid Services.

"Care" or "treatment" means a set of individually planned interventions, training, habilitation, or supports that help a resident obtain or maintain an optimal level of functioning, reduce the effects of disability or discomfort, or ameliorate symptoms, undesirable changes or conditions specific to physical, mental, behavioral, or social, or cognitive functioning.

"Commissioner" means the Commissioner of the Department of Mental Health, Mental Retardation and Substance Abuse Services or his authorized agent.

"Counseling" means certain formal treatment interventions such as individual, family, and group modalities, which provide for support and problem solving. Such interventions take place between provider staff and the resident, families, or groups and are aimed at enhancing appropriate psychosocial functioning or personal sense of well-being.

"Crisis" means any acute emotional disturbance in which a resident presents an immediate danger to self or others or is at risk of serious mental or physical health deterioration caused by acute mental distress, behavioral or situational factors, or acute substance abuse related problems.

"Crisis intervention" means those activities aimed at the rapid management of a crisis.

"Department" means the Virginia Department of Mental Health, Mental Retardation and Substance Abuse Services.

"Medication" means prescribed and over-the-counter drugs.

"Medication administration" means the direct application of medications by injection, inhalation, or ingestion or any other means to a resident by (i) persons legally permitted to administer medications or (ii) the resident at the direction and in the presence of persons legally permitted to administer medications.

"Mental retardation" means substantial subaverage general intellectual functioning that originates during the development period and is associated with impairment in adaptive behavior. It exists concurrently with related limitations in two or more of the following applicable adaptive skill areas: communication, self-care, home living, social skills, community use, self-direction, health and safety, functional academics, leisure, and work.
"Neurobehavioral services" means the assessment, evaluation, and treatment of cognitive, perceptual, behavioral, and other impairments caused by brain injury, which affect an individual’s ability to function successfully in the community.
"On-site" means services that are delivered by the provider and are an integrated part of the overall service delivery system.

"Residential treatment program" means 24-hour, supervised, medically necessary, out-of-home programs designed to provide necessary support and address mental health, behavioral, substance abuse, cognitive, or training needs of a child or adolescent in order to prevent or minimize the need for more intensive inpatient treatment. Services must include, but shall not be limited to, assessment and evaluation, medical treatment (including medication), individual and group counseling, neurobehavioral services, and family therapy necessary to treat the child. Active treatment shall be required. The service must provide active treatment or training beginning at admission and it must be related to the resident's principle diagnosis and admitting symptoms. These services do not include interventions and activities designed only to meet the supportive nonmental health special needs, including but not limited to personal care, habilitation or academic educational needs of the resident.

"Restraint" means the use of an approved mechanical device, physical intervention or hands-on hold, or pharmacologic agent to involuntarily prevent a resident receiving services from moving his body to engage in a behavior that places him or others at risk. This term includes restraints used for behavioral, medical, or protective purposes.

1. A restraint used for "behavioral" purposes means the use of an approved physical hold, a psychotropic medication, or a mechanical device that is used for the purpose of controlling behavior or involuntarily restricting the freedom of movement of the resident in an instance in which there is an imminent risk of a resident harming himself or others, including staff when nonphysical interventions are not viable and safety issues require an immediate response.

2. A restraint used for "medical" purposes means the use of an approved mechanical or physical hold to limit the mobility of the resident for medical, diagnostic, or surgical purposes and the related post‑procedure care processes when the use of such a device is not a standard practice for the resident's condition.

3. A restraint used for "protective" purposes means the use of a mechanical device to compensate for a physical deficit when the resident does not have the option to remove the device. The device may limit a resident's movement and prevent possible harm to the resident (e.g., bed rail or geri-chair) or it may create a passive barrier to protect the resident (e.g., helmet).

4. A "mechanical restraint" means the use of an approved mechanical device that involuntarily restricts the freedom of movement or voluntary functioning of a limb or a portion of a person's body as a means to control his physical activities, and the resident receiving services does not have the ability to remove the device.

5. A "pharmacological restraint" means a drug that is given involuntarily for the emergency control of behavior when it is not standard treatment for the resident's medical or psychiatric condition.

6. A "physical restraint" (also referred to "manual hold") means the use of approved physical interventions or "hands-on" holds to prevent a resident from moving his body to engage in a behavior that places him or others at risk of physical harm. Physical restraint does not include the use of "hands-on" approaches that occur for extremely brief periods of time and never exceed more than a few seconds duration and are used for the following purposes:

a. To intervene in or redirect a potentially dangerous encounter in which the resident may voluntarily move away from the situation or hands‑on approach; or

b. To quickly de-escalate a dangerous situation that could cause harm to the resident or others.

"Serious incident" means:

1. Any accident or injury requiring treatment by a physician;

2. Any illness that requires hospitalization;

3. Any overnight absence from the facility without permission;

4. Any runaway; or

5. Any event that affects, or potentially may affect, the health, safety or welfare of any resident being served by the provider.

"Serious injury" means any injury resulting in bodily hurt, damage, harm, or loss that requires medical attention by a licensed physician.

"Service" or "services" means individually planned interventions intended to reduce or ameliorate mental illness, mental retardation or substance addiction or abuse through care and treatment, training, habilitation or other supports that are delivered by a provider to residents with mental illness, mental retardation, or substance addiction or abuse.  Service also means planned individualized interventions intended to reduce or ameliorate the effects of brain injury through care, treatment, or other supports provided under the Brain Injury Waiver or in residential services for persons with brain injury.
"Social skill training" means activities aimed at developing and maintaining interpersonal skills.

"Time out" means assisting a resident to regain emotional control by removing the resident from his immediate environment to a different, open location until he is calm or the problem behavior has subsided.
12 VAC 35-45-70. Service description; required elements.

A. The provider shall develop, implement, review and revise its services according to the provider's mission and shall have that information available for public review.

B. Each provider shall have a written service description that accurately describes its structured program of care and treatment consistent with the treatment, habilitation, or training needs of the residential population it serves. Service description elements shall include:

1. The mental health, substance abuse or, mental retardation, or brain injury population it intends to serve;

2. The mental health, substance abuse or, mental retardation, or brain injury interventions it will provide;

3. Provider goals;

4. Services provided; and

5. Contract services, if any.

12 VAC 35-45-80. Minimum service requirements.

A. At the time of the admission of any resident, the provider shall identify in writing, the staff member responsible for providing the social services outlined in the Standards for Interdepartmental Regulation of Children's Residential Facilities (22 VAC 42-10).

B. The provider shall have and implement written policies and procedures that address the provision of:

1. Psychiatric care;

2. Family therapy; and

3. Staffing appropriate to the needs and behaviors of the residents served.

C. The provider shall have and implement written policies and procedures for the on-site provision of a structured program of care or treatment of residents with mental illness, mental retardation, or substance abuse, or brain injury. The provision, intensity, and frequency of mental health, mental retardation, or substance abuse, or brain injury interventions shall be based on the assessed needs of the resident. These interventions, applicable to the population served, shall include, but are not limited to:

1. Individual counseling;

2. Group counseling;

3. Training in decision making, family and interpersonal skills, problem solving, self-care, social, and independent living skills;

4. Training in functional skills;

5. Assistance with activities of daily living (ADL's);

6. Social skills training in therapeutic recreational activities, e.g., anger management, leisure skills education and development, and community integration;

7. Providing positive behavior supports;

8. Physical, occupational and/or speech therapy; and
9. Substance abuse education and counseling.; and

10. Neurobehavioral services for individuals with brain injury.

D. Each provider shall have formal arrangements for the evaluation, assessment, and treatment of the mental health or brain injury needs of the resident.

12 VAC 35-45-210. Additional requirements for residential facilities for individuals with brain injury.

A. The provider of brain injury services shall employ or contact with a neuropsychologist or licensed clinical psychologist specializing in brain injury to assist, as appropriate, with initial assessments, development of individualized service plans, crises, staff training, and service design.

B. Child care staff in brain injury residential services shall have two years experience working with children with disabilities.

C. A program director who holds a master’s degree in psychology, is a nurse licensed in Virginia, is a rehabilitation professional licensed in Virginia, or is a certified brain injury specialist shall have at least one year of clinical experience working with individuals with brain injury.  Program directors who hold a bachelor’s degree in the field of institutional management, social work, education, or other allied discipline shall have a minimum of two years of experience working with individuals with brain injury.

VA.R. Doc. No. R06-159; Filed July 27, 2006, 10:38 a.m.

1 Source: Department of Mental Health, Mental Retardation and Substance Abuse Services
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