PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations
Proposed Regulations

TITLE 12. HEALTH

MENTAL HEALTH, MENTAL RETARDATION AND SUBSTANCE ABUSE SERVICES BOARD

Title of Regulation:  12 VAC 35-45. Regulations for Providers of Mental Health, Mental Retardation and Substance Abuse Residential Services for Children (adding 12 VAC 35-45-25).
Statutory Authority:  §§ 37.2-203, 37.2-408 and 37.2-418 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until October 23, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Leslie Anderson, Director, Office of Licensing, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, 1220 Bank Street, Richmond, VA 23218, telephone (804) 371-6885, FAX (804) 692-0066, or e-mail leslie.anderson@co.dmhmrsas.virginia.gov.

Basis: Section 37.2-203 of the Code of Virginia authorizes the board to adopt regulations that may be necessary to carry out the provisions of Title 37.2 of the Code of Virginia and other laws of the Commonwealth administered by the commissioner or the department.

Sections 37.2-408 and 37.2-418 of the Code of Virginia authorize the Commissioner of Mental Health, Mental Retardation and Substance Abuse Services to issue an order of summary suspension of a license to operate a group home or residential facility for children, including homes or facilities licensed under core licensure regulations, in cases of immediate and substantial threat to the health, safety, and welfare of residents.

Purpose:  This action inserts provisions in the Mental Health Module to allow the commissioner to suspend the license to operate a group home or residential facility for children when there is an immediate and substantial threat to the health, safety, and welfare of the residents.  The regulations provide the basis for the department to act promptly, in accordance with legal protocols, and ensure protections for the legal rights of all parties that may be affected by an action to suspend a license.  These provisions also include a requirement for the department to notify the appropriate agencies when the commissioner issues an order of summary suspension so families are informed and that plans can be made to relocate the residents of facilities who are affected by the action.

The board is required to adopt the provisions for issuing an order of summary suspension to comply with Chapter 363 of the 2005 Acts of Assembly.  The provisions provide the authority for the commissioner to address egregious circumstances while ensuring due process for licensees.

Substance:  These regulations provide the framework to allow the commissioner to suspend the license of a provider to operate a group home or residential facility for children.  Regulations include procedures to govern the appointment of a hearing officer, scheduling an administrative hearing, and notification of parties in conjunction with the issuance of an order of summary suspension of the license.  The regulations also establish required timeframes and procedures for the conduct of the hearing, decision-making, and any appeal of the decision.  The regulations also require the department to notify appropriate agencies when the commissioner issues an order of summary suspension so that relocation plans can be made for residents who are affected by the action taken.
Issues:  These provisions are advantageous to the public because they provide additional protections for the health, safety, and welfare of children residing in licensed residential facilities and their families.  It allows the commissioner to act promptly to suspend the operation of residential facilities for children when he finds conditions pose an immediate and substantial threat to residents of the facilities.  Prior to the adoption of this legislation and the emergency regulations, no such authority existed.  The regulations also include requirements for notification when an order of summary suspension is issued to ensure that plans can be developed for relocation of the facility residents.

These provisions are advantageous to the department because it will enable it to take immediate action to suspend the operation of any residential facility to address egregious circumstances.  This action must be taken in conjunction with another administrative proceeding to revoke or deny the license.

The regulations include specific procedures to guide the department in issuing an order of summary suspension to ensure protections for the legal rights of all involved parties.

This regulatory action poses no known disadvantages to the public or Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation.  The State Board of Mental Health, Mental Retardation and Substance Abuse Services Board (board) proposes to add a section to the existing Regulations for Providers of Mental health, Mental Retardation and Substance Abuse Residential Services for Children (12 VAC 35-45).  The new section will establish a process for issuing an order of summary suspension of the license.

Results of analysis.  There is insufficient data to accurately compare the magnitude of the benefits versus the costs.  Detailed analysis of the benefits and costs can be found in the next section.
Estimated economic impact.  The existing regulations (12 VAC 35-45) provide standards for licensing providers of residential treatment services for children with mental illness, mental retardation or substance use disorders.1  The board promulgated an emergency regulation in December 2005 that added a new section for issuing an order of summary suspension of the license.  In conjunction with any proceeding for revocation, denial, or other action2, when conditions or practices exist that pose an immediate and substantial threat to the health, safety, and welfare of the residents, the Commissioner of the Department of Mental Health, Mental Retardation and Substance Abuse Services3 (commissioner) may issue an order of summary suspension of the license to operate a residential facility for children.  Now the board proposes a permanent regulation that will replace the emergency regulation.

The proposed regulatory changes allow the commissioner to suspend the license to operate a group home or residential facility for children when there is an immediate and substantial threat to the health, safety, and welfare of the residents, in conjunction with another proceeding to revoke or deny the license. The Department of Mental Health, Mental Retardation and Substance Abuse Services (DMHMRSAS) will notify appropriate agencies4 of the issuance of the order of summary suspension and the need to develop relocation plans for residents.  Parents and guardians will also be informed of the pending action.  According to DMHMRSAS, previously the residential facilities could still operate during the pendency of the concurrent revocation, denial, or other proceedings, which caused threat to the safety and health of the residents.  This new section provides a basis for DMHMRSAS to act promptly on egregious circumstances and will better protect children residing in the suspect residential facilities. The possibility of cessation of operations may encourage all licensed residential facilities to maintain good conditions and practices.  DMHMRSAS may experience reduced staff time and costs because the agency does not need to conduct frequent inspections5 on the residential facilities during the pendency of revocation and denial, as it used to.

Residential facilities subject to the proceedings of revocation or denial of license will be forced to cease operations when there is an immediate and substantial threat to the health and safety of the residents, which will reduce their profit.  Since not all of the benefits from the proposed regulatory changes can be measured in monetary terms, it is not known whether total benefit exceeds total cost.
Businesses and entities affected.  The proposed regulation will provide additional protection for children in the residential facilities that are facing revocation or denial of license.  Residential facilities may be forced to cease operations during the pendency of revocation and denial, which will reduce their profit.  According to DMHMRSAS, there are 125 residential facilities serving children in the Commonwealth.  Up to now, no order of summary suspension has been issued since the emergency regulation took effect.  DMHMRSAS may experience a decrease in working time due to the reduced number of inspections needed.

Localities particularly affected.  The proposed regulation affects localities throughout the Commonwealth.

Projected impact on employment.  Residential facilities that are subject to the proceeding of revocation or denial of license will be forced to cease operations if there is threat to the safety and health of the residents, which will reduce the number of people employed in these facilities.

Effects on the use and value of private property.  Cessation of operations for the residential facilities that are facing revocation or denial of license will reduce their profits and, therefore, the value of their property.

Small businesses: costs and other effects.  According to DMHMRSAS, all of the 125 residential facilities serving children are small businesses. However, only a few will be affected by the proposed regulation. No order of summary suspension is issued since the emergency regulation took effect in December 2005.

Small businesses: alternative method that minimizes adverse impact.  The proposed regulations allow DMHMRSAS to suspend the license to operate a group home or residential facility during the pendency of revocation or denial if there is an immediate and substantial threat to the health and safety of the children residents. There is no alternative method that could provide similar protection with a lower adverse impact.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments establish procedures for the Commissioner of Mental Health, Mental Retardation and Substance Abuse Services to issue an order of summary suspension in cases of immediate and substantial threat to the health, safety, and welfare of residents.  These include procedures for scheduling and conducting an administrative hearing when the commissioner issues an order of summary suspension, including the appointment of a hearing officer by the Executive Secretary of the Supreme Court.  

12 VAC 35-45-25. Summary suspension.

A. In conjunction with any proceeding for revocation, denial, or other action, when conditions or practices exist that pose an immediate and substantial threat to the health, safety, and welfare of the residents, the commissioner may issue an order of summary suspension of the license to operate a residential facility for children when he believes the operation of the facility should be suspended during the pendency of such proceeding.

B. Prior to the issuance of an order of summary suspension, the department shall contact the Executive Secretary of the Supreme Court of Virginia to obtain the name of a hearing officer.  The department shall schedule the time, date, and location of the administrative hearing with the hearing officer.

C. The order of summary suspension shall take effect upon its issuance.  It shall be delivered by personal service and certified mail, return receipt requested, to the address of record of the licensee as soon as practicable.  The order shall set forth:

1. The time, date, and location of the hearing;

2. The procedures for the hearing;

3. The hearing and appeal rights; and

4. Facts and evidence that formed the basis for the order of summary suspension.

D. The hearing shall take place within three business days of the issuance of the order of summary suspension.

E. The department shall have the burden of proving in any summary suspension hearing that it had reasonable grounds to require the licensee to cease operations during the pendency of the concurrent revocation, denial, or other proceeding.  

F. The administrative hearing officer shall provide written findings and conclusions, together with a recommendation as to whether the license should be summarily suspended, to the commissioner within five business days of the hearing.
G. The commissioner shall issue a final order of summary suspension or make a determination that the summary suspension is not warranted based on the facts presented and the recommendation of the hearing officer within seven business days of receiving the recommendation of the hearing officer.

H. The commissioner shall issue and serve on the residential facility for children or its designee by personal service or by certified mail, return receipt requested either:

1. A final order of summary suspension including (i) the basis for accepting or rejecting the hearing officer’s recommendation and (ii) notice that the residential facility for children may appeal the commissioner’s decision to the appropriate circuit court no later than 10 days following issuance of the order; or

2. Notification that the summary suspension is not warranted by the facts and circumstances presented and that the order of summary suspension is rescinded.

I. The licensee may appeal the commissioner’s decision on the summary suspension to the appropriate circuit court no more than 10 days after issuance of the final order.

J. The outcome of concurrent revocation, denial, and other proceedings shall not be affected by the outcome of any hearing pertaining to the appropriateness of the order of summary suspension.

K. At the time of the issuance of the order of summary suspension, the department shall contact the appropriate agencies to inform them of the action and the need to develop relocation plans for residents, and ensure that parents and guardians are informed of the pending action.
VA.R. Doc. No. R06-123; Filed July 25, 2006, 12:56 p.m.

1 Generic standards on children’s residential facilities are addressed in Standards for Interdepartmental Regulation of Children’s Residential Facilities (22VAC 42-10).  12 VAC 35-45 is an addendum to 22 VAC 42-10 and is usually referred to as “Mental Health Module”. 


2 One example is sanction. 


3 “Commissioner” means the Commissioner of the Department of Mental Health, Mental Retardation and substance Abuse Services or his authorized agent. 


4 Local Departments of Social Services (LDSSs) and � HYPERLINK "http://www.csa.state.va.us" �Comprehensive Services Act for At-Risk Youth and Families� (CSA). 


5 According to DMMRSAS, the agency may have to conduct weekly or more frequent inspection to ensure the health and safety of the residents if serious problem is found.
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