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Proposed Regulations
Proposed Regulations

TITLE 22. SOCIAL SERVICES

CHILD DAY-CARE COUNCIL

Title of Regulation: 22 VAC 15-10. Public Participation Guidelines (amending 22 VAC 15-10-40 and 22 VAC 15-10-50).

Statutory Authority: §§ 2.2-4007 and 63.2-1735 of the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be submitted until October 20, 2006.

(See Calendar of Events section

for additional information)

Agency Contact: Richard Martin, Manager, Office of Legislative and Regulatory Affairs, Department of Social Services, 7 North 8th Street, Richmond, VA 23219, telephone (804) 726-7902, FAX (804) 726-7906 or e-mail richard.martin@dss.virginia.gov.

Basis: Section 2.2-4007 D of the Code of Virginia mandates that the Child Day-Care Council promulgate Public Participation Guidelines. Section 63.2-1735 of the Code of Virginia vests the Child Day-Care Council with the authority to promulgate regulations for licensure and operation of child day centers in the Commonwealth.
Purpose: This regulation establishes procedures to solicit input from interested parties prior to the formation and drafting of regulations and during the formation, promulgation and final adoption of regulations by the Child Day-Care Council and the Department of Social Services. The Virginia Administrative Process Act requires that this regulation be in place before the Child Day-Care Council can adopt any other regulation. This regulation permits the council to execute its statutory responsibilities for promulgating regulations to carry out the purposes of § 63.2-1735 of the Code of Virginia.

The Child Day-Care Council has promulgated three regulations to administer programs for the licensure and operation of child day centers. The intent of these programs is to protect and ensure the health, safety and welfare of citizens utilizing child day care services throughout the Commonwealth.

The goal of these amendments is to increase participation, reduce cost and improve the speed of communication through the electronic transmission of public comment and to make editorial changes throughout the regulation to improve clarity.

Substance: This regulatory action provides for the electronic transmission of information to include e-mail notifications, receiving public comment by e-mail and use of the Internet for dissemination and collection of comment on regulatory actions. The action also incorporates recent statutory changes that concern public participation in the regulatory process.
22 VAC 15-10-40 is amended to reflect the provisions of Chapter 241 of the 2002 Acts of Assembly, which relate to petitions for rulemaking. 22 VAC 15-10-50 is amended to reflect the statutory changes of Chapter 717 of the 1995 Acts of Assembly, which make publication of proposed regulations in a newspaper of general circulation discretionary rather than mandatory.
Issues: These regulations benefit the public by letting individuals and regulated entities know how they may be involved in the development and promulgation of the Child Day-Care Council’s regulations. These regulations benefit the Commonwealth by permitting the Child Day-Care Council to fulfill its statutory mandate to promulgate regulations necessary to implement § 63.2-1735 of the Code of Virginia.

This regulation creates no known disadvantage to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.
Summary of the proposed regulation. The Child Day-Care Council (council) proposes to amend its Public Participation Guidelines to specify that only the council is authorized to respond to petitions to amend or add regulations and to clarify that the Department of Social Services (DSS) may act on behalf of the council in certain circumstances. The council, or the DSS on behalf of the council, will be required to inform all interested parties of any notice of intended regulatory action (NOIRA) and will be required to accept and consider public comments before drafting regulations and before approving final regulations. Pursuant to Chapter 717 of the 1995 Acts of Assembly, the council also proposes to exercise discretion as to whether notices of public comment period need be published in the newspaper.

Estimated economic impact. Current Public Participation Guidelines allow either the council or DSS to respond to petitions suggesting a regulatory change. Because § 2.2-4007 of the Code of Virginia requires that rulemaking entities respond to petitions for possible rule changes, the proposed regulation will require the council, only, to respond to any petitions for changes to council regulations that are submitted either to the council or to DSS. The public will benefit from this regulatory change to the extent that it eliminates confusion as to what entity holds actual rule-making power.

Current regulation allows the Commissioner of DSS to undertake certain actions such as delivering NOIRAs to the Registrar of Regulations and soliciting public comment on proposed regulations after they are approved by the council. Current regulation also mandates that the council mail or e-mail NOIRAs to all interested parties and make provisions to accept comment on disseminated NOIRAs. The proposed regulation clarifies that DSS may undertake all of these actions on behalf of the council. This is a clarification of regulatory language that reflects current DSS and council policy.  To the extent that current regulation does not reflect actual administrative process practice and, therefore, may be confusing, this change will be beneficial.

Current regulation requires that the council make provisions for accepting comments during the rulemaking process both at the NOIRA and proposed stages. The proposed regulation expands on this by listing the provisions that the council has made to accept comments and mandating that the council consider received comments both while they are drafting regulations and before they approve final regulations. Specifically, DSS will be charged with accepting comments during the NOIRA and proposed stages of the regulatory amendment process. While the council is required by the proposed regulation to consider comments at both stages, DSS is only explicitly required to provide any submitted comments, and a summary of those comments, to the council at the end of the proposed stage comment period. 

This emphasis on proposed stage comments may not allow the council to give due weight to the views of regulated entities or the interested public when they are drafting a regulation as is required by both the Administrative Process Act and Executive Order 21. It is likely that the public would benefit more from a process under which comments given at either stage are considered equally.

Currently, the council is required to solicit comments on proposed regulations by publishing a notice of comment period in a newspaper of general circulation. Pursuant to Chapter 717 of the 1995 Acts of Assembly, the council proposes to exercise discretion as to whether this notice need be published. DSS, acting for the council, has the ability at this time to notify all regulated entities and other interested parties of intended regulatory change through their email system. Additionally, newspaper notifications do not appear to be a useful or efficient tool to solicit comment as DSS reports that they have received few or no comments via this method in the past. This regulatory change is very likely to have no ill effect on the public and will save the council several hundred dollars per proposed regulation.

Businesses and entities affected. There are currently 2,831 child day centers that are licensed by the Commonwealth and will be affected by the proposed regulation; most of these are small businesses.

Localities particularly affected. The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment. The proposed regulation is likely to have no impact on employment in the Commonwealth.

Effects on the use and value of private property. The proposed regulation will have no effect on the use or value of private property.

Small businesses: costs and other effects. Small businesses should benefit from this clarification of the council’s Public Participation Guidelines.

Small businesses: alternative method that minimizes adverse impact. The proposed regulation will not have an adverse impact on affected small businesses.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The regulation sets forth the procedures the Child Day-Care Council uses to obtain public input when developing, revising or repealing a regulation. This regulation covers the following topics: petitions from interested parties, solicitation of input, public hearings, and withdrawal of regulations. The proposed amendments provide for electronic transmission of information and incorporate recent statutory changes.

22 VAC 15-10-40. Petitions from interested parties.

Any person may petition the council or department to develop a new regulation or to adopt, amend or repeal a regulation.  The petition, at a minimum, shall contain the following information:

1. Name of petitioner;

2. Petitioner's mailing address and telephone number;

3. Petitioner's interest in the proposed action;

4. Recommended new regulation or addition, deletion, or amendment to a specific regulation or regulations;

5. Statement of need and justification for the proposed action;

6. Statement of impact on the petitioner and other affected persons;  and

7. Supporting documents, as applicable.

The council or department shall provide a written response to such petition and shall notify the other entity pursuant to the provisions of subsection A of § 2.2-4007 of the Code of Virginia.

22 VAC 15-10-50. Solicitation of input.

A. The department shall establish and maintain lists consisting of persons expressing an interest in the adoption, amendment or repeal of regulations under its administration, management or supervision.  Persons may request the addition of their name and address to the lists at any time.  Persons who elect to be included on an electronic mailing list may also request that all mailings be sent in hard copy.  The lists will be updated as additional interested parties are identified.  Deletions will be made when either regular or electronic mail is returned undeliverable or there is a lack of interest as determined by the department as a result of periodic contact initiated by the department.

B. The council may form an ad hoc advisory group or utilize a standing advisory committee to assist in the drafting, formation or review of a proposal when expertise is necessary to address a specific regulatory interest or issue, or when persons register an interest in the subject of the regulation and in working with the council.

C. Whenever the council identifies a need for the adoption, amendment or repeal of regulations under its authority, it may commence the regulation adoption process according to these procedures.

D. The council shall issue a Notice of Intended Regulatory Action (NOIRA) which describes the subject matter and intent of the planned regulation for all regulatory proposals in accordance with the Administrative Process Act.  The NOIRA shall state whether the council intends to hold a public hearing.

E. The commissioner department on behalf of the council shall disseminate the NOIRA to the public by distribution to the Registrar of Regulations for publication in The Virginia Register.

F. The department on behalf of the council shall disseminate the NOIRA to the interested parties on the lists established under subsection A of this section by mail or electronic transmission as chosen by the parties.

G. The department on behalf of the council shall make provision for receiving comments pertaining to the NOIRA by regular mail, the Internet, facsimile or electronic means.  The council shall consider public comment in drafting proposed regulations.

H. Upon approval by the council of the proposed regulations, the commissioner department on behalf of the council shall solicit public comment through: 

1. Distribution to the Registrar of Regulations for publication in The Virginia Register.; and

2. Distribution of a notice of comment period to persons on the lists established under subsection A of this section.

I. The council shall solicit public comment on proposed regulations through:

1. Publication of a Notice of Comment Period in a newspaper of general circulation published at the state capital and such other newspapers as the department may deem appropriate;  and

2. Distribution of a notice of comment to the interested parties on the lists established under subsection A of this section by mail or electronic transmission as chosen by the parties. 

I. At the discretion of the council, the department on behalf of the council may solicit public comment on a proposed regulation through publication of a notice in any newspaper as determined by the council. Any notice published shall comply with the provisions of subsection F of § 2.2-4007 of the Code of Virginia.

J. The council shall make provision for receiving comments pertaining to the proposed regulation by regular mail, the Internet, facsimile or electronic means. The council shall consider public comment in approving final regulations. On behalf of the council, the department shall make provisions for receiving comment on the proposed regulation by regular mail, the Internet, facsimile and other electronic means. At the conclusion of the public comment period, the department shall provide that comment to the council.
K. At least five days prior to final adoption of a regulation by the council, the department on behalf of the council shall prepare a summary description of all public comment received during the proposed comment period. This summary shall be available to all public commenters and to the public.
VA.R. Doc. No. R05-223; Filed July 27, 2006, 2:10 p.m.
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