FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation: 12 VAC 30-110. Eligibility and Appeals (amending 12 VAC 30-110-90 and 12 VAC 30-110-370).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of Virginia.

Public Hearing Date:  N/A -- Public comments may be submitted until November 3, 2006.
(See Calendar of Events section

for additional information)

Effective Date: November 20, 2006.
Agency Contact: Mahalia McGill-Arnold, Project Coordinator, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-1531, FAX (804) 786-1680 or e-mail mahalia.arnold@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board’s requirements.  The Medicaid authority was established by § 1902 (a) of the Social Security Act (42 U.S.C. 1396a), which provides the governing authority for DMAS to administer the state’s Medicaid system. 

42 CFR Part 431, Subpart E contains the procedural safeguards to which DMAS must adhere when conducting hearings of applicants or recipients.  Section 2.2-4017 of the Administrative Process Act and the Governor’s Executive Order 21 (2002) provide for periodic review of regulations.

Purpose: The purpose of this regulatory action is threefold:

1. To reflect the appeals procedures currently in use and conform the descriptions of these procedures to federal requirements.  

2. To clarify current Appeals Division procedures; and
3. To correct grammatical errors in the regulations.

This action is the result of a recent periodic review of these regulations.  

The agency intends this action to enhance public health and welfare by making the Medicaid appeal regulations more user-friendly and making the appeal process less subject to error for recipients.

Substance: While conducting a periodic review of the appeals regulations, DMAS became aware that the agency’s appeal regulations did not fully and accurately reflect the procedural safeguards described in the Code of Federal Regulations.  Although in practice DMAS currently provides all federally required  fair hearing procedures, the regulations currently in place do not reflect all of these procedures  These amended regulations conform  DMAS appeals regulations with the agency’s appeals practice.
Specifically, DMAS is amending 12 VAC 30-110-90 (Right to appeal) to reflect the fact that appeal rights are available when DMAS attempts to recover Medicaid payments from a deceased Medicaid recipient’s estate, when DMAS seeks to recover Medicaid payments made on behalf of an individual ineligible for Medicaid, and when DMAS seeks to recover Medicaid payments made on behalf of an individual whose Medicaid coverage was continued during an appeal.  DMAS is also expanding the description of appeal rights for services denied to include not simply denial, but also where services are suspended, reduced or terminated.
Issues: The primary advantage of this action is to harmonize DMAS' client appeal regulations with current practice and federal requirements. DMAS anticipates that this action will reduce the potential for confusion for Medicaid clients wishing to appeal agency actions. There are no disadvantages to the public, the department, or the Commonwealth in the implementation of these suggested changes.
Rationale for Using Fast-Track Process: DMAS is proposing this action as a fast-track action as the most expedient way to address discrepancies between current appeals practice and the description of those practices in DMAS appeals regulations.  In addition to complying with the federal regulations, this action will also allow DMAS to clarify regulatory language and correct grammatical errors noticed during a periodic review.  DMAS does not definitively expect objections to this proposed action.  

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation. The proposed changes will make the regulatory language consistent with the federal regulations as well as the procedures followed in practice. 

Result of analysis. The benefits likely exceed the costs for all proposed changes.

Estimated economic impact. These regulations provide a framework for Medicaid appeals procedures. In a given year, approximately 1,900 appeals are reviewed according to the procedures established in these regulations. The proposed changes will simply clarify the current language so that the procedures followed in practice in accordance with the federal regulations are accurately reflected in the regulations. Because most of the proposed changes are clarifications, no significant economic effect is expected other than reducing the likelihood for confusion among the recipients.

One of the proposed changes, however, could have some small, but nonnegligible economic effects.  With the proposed changes, a notification will be added to the recovery claim letters sent to the estates of deceased recipients in order to inform them that they can appeal the claim. This will be done to comply with the state and federal requirements. Adding the notification to the claim letter may encourage some letter recipients to appeal the recovery claim. Thus, there is likely to be an increase in the appeal requests. The average administrative cost of an appeal including staff time is estimated to be $625. If the notification prompts several additional appeals requests, we would see a corresponding increase in the administrative appeal costs. Also, an increase in appeal requests does not necessarily imply a decrease in moneys recovered as the outcome of an appeal depends strictly on the merits of the appeal. Thus, no significant effect is expected on the amounts recovered from recipients.

Businesses and entities affected. The proposed regulations may affect a relatively small number of recipients as the number of claim letters sent is approximately 10 to 20 in a month.

Localities particularly affected. The proposed regulations are not likely to affect any particular locality more than others.

Projected impact on employment. The proposed regulations are not likely to create a significant effect on employment.

Effects on the use and value of private property. The proposed regulations are not likely to create any significant effect on the use and value of private property.

Small businesses: costs and other effects. The proposed regulations are not likely to have any effect on small businesses.

Small businesses: alternative method that minimizes adverse impact. The proposed regulations are not likely to have any effect on small businesses.
Legal mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, Section 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Eligibility and Appeals:  Revisions to Appeals Regulations as a Result of a Periodic Review (12 VAC 30-110-90 and 12 VAC 30-110-370). The agency concurs with the analysis prepared by the Department of Planning and Budget.  

Summary:

The amendments (i) reflect the appeals procedures currently in use and conform the descriptions of these procedures to federal requirements, (ii) clarify current Appeals Division procedures, and (iii) correct grammatical errors in the regulations.

12 VAC 30-110-90. Right to appeal.

An individual has the right to file an appeal when:

1. His application for benefits administered by the department is denied. However, if an application for State and Local Hospitalization coverage is denied because of a lack of funds which is confirmed by the hearing officer, there is no right to appeal.;
2. The agency takes action or proposes to take action which that will adversely affect, reduce, or terminate his receipt of benefits;

3. His request for a particular medical service is denied, suspended, reduced, or terminated, in whole or in part;

4. The agency does not fails to take an application and/or fails to act with reasonable promptness on his application for benefits or request for a particular medical service; or
5. The agency takes action or proposes to take action regarding the recovery of applicable medical assistance payments from a decedent’s estate; 

6. The agency takes action or proposes to take action regarding the recovery of expenditures for services received by ineligible individuals;

7. The agency takes action or proposes to take action regarding the recovery of expenditures paid on behalf of individuals whose coverage was continued during the appeals process; or

5. 8. Federal regulations require that a fair hearing be granted.

12 VAC 30-110-370. Final decision.

After conducting the hearing, reviewing the record, and deciding questions of law, the hearing officer shall issue a written final decision which either sustains or reverses the agency action or remands the case to the agency for further action consistent with his written instructions. The hearing officer's final decision shall be considered as the agency's final administrative action pursuant to 42 CFR, 431.244(f). The final decision shall include:

1. A description of the procedural development of the case;

2. Findings of fact which that identify supporting evidence;

3. Conclusions of law which that identify supporting regulations and law;

4. Conclusions and reasoning;

5. The specific action to be taken by the agency to implement the decision; and
6. The deadline date by which further action must be taken; and

6. The notice shall state that a 7. A cover letter stating that the hearing officer's decision is final, and stating that the final decision may be appealed directly to circuit court as provided in § 9-6.14:16 B of the Code of Virginia and 12 VAC 30-110-40.

VA.R. Doc. No. R06-336; Filed August 16, 2006, 10:33 a.m.
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