FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF NURSING

Title of Regulation: 18 VAC 90-30. Regulations Governing the Licensure of Nurse Practitioners (amending 18 VAC 90-30-80).

Statutory Authority: §§ 54.1-2400 and 54.1-2957 of the Code of Virginia.

Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on November 3, 2006.
(See Calendar of Events section

for additional information)

Effective Date:  November 18, 2006.
Agency Contact: Jay P. Douglas, R.N., Executive Director, Board of Nursing, Alcoa Bldg., 6603 W. Broad St., 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9909, FAX (804) 662-9512, (804) 662-7197/TTY(, or e-mail jay.douglas@dhp.virginia.gov.

Basis: This regulation is jointly promulgated by the Boards of Nursing and Medicine under the general authority of Title 54.1 of the Code of Virginia.  Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory board including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals. The statute authorizing temporary or provisional licensure for licensed nurse practitioners is in § 54.1-2957 of the Code of Virginia.
Purpose: The purpose of the proposed amendment is to clarify and specify the duration of time for which an applicant for licensure as a nurse practitioner may practice with a provisional license. Currently, there is no specific provision for the license to become invalid if the applicant fails the certifying examination, which could allow someone to continue practicing with a provisional license even though they are not eligible for licensure. Also, the current regulation does not allow a provisional license to remain in effect after the applicant has received the results and passed the examination until the full license can be issued, which usually occurs within a couple of weeks. That has the potential of forcing a nurse practitioner to quit his practice and refrain for delivering patient care while awaiting issuance of the license. Either scenario is not in the best interest of the health and safety of patients who are receiving care from a nurse practitioner. The goal of the proposal is to specify that the provisional license is valid for up to six months or until the applicant passes the examination and receives a full license or until the applicant receives notice that he has failed the examination, whichever comes first.

Substance: The amended regulation will specify that provisional licensure can be granted provided the board has received evidence of the applicant’s eligibility to sit for the examination directly from the national certifying body. An applicant may practice with a provisional license for either six months from date of issuance or until issuance of a permanent license or until he receives notice that he has failed the certifying examination, whichever occurs first. 

Issues: The primary advantages to the public are the availability of nurse practitioners with provisional licenses who have demonstrated competency and eligibility for licensure and the assurance that an applicant who has not demonstrated competency is not authorized to continue practicing. There are no disadvantages to the public.

The primary advantage to the agency is the clarification and specificity of the rule, which enables board staff to clearly interpret its intent and scope. There are no disadvantages.

Rationale for Using Fast-Track Process. The fast-track action is being used because the amendment is a restatement of the provision for consistency with current practice of electronic testing by national credentialing bodies for nurse practitioners and current policy of the board. The amended regulation should be clarifying for candidates and less problematic for the agency in attempting to interpret the regulation.

Department of Planning and Budget's Economic Impact Analysis:  

The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will specify that a provisional license for a nursing practitioner expire after six months from the date of issuance, or when a permanent license is issued, or when the practitioner receives the results of an unsuccessful certification exam, whichever occurs first.

Estimated economic impact. These regulations contain rules for initial certification of nurse practitioners. The current regulatory language provides that a provisional license may be granted until the release of the results of the first national certifying examination for which an applicant is eligible following the application. Based on the current language, it is difficult to determine when a provisional license expires. According to the Department of Health Professionals (DHP), applicants now have the option of taking computerized exams at a time of their choosing. Thus, it is difficult for DHP to determine when the certification test must have been and/or may have been taken by a provisional licensee. 

Because of the difficulty in enforcing the current language, it is possible for an individual with a provisional license to continue to practice, even though he or she may have failed the certification exam. The possibility of unqualified individuals practicing the tasks of a nursing practitioner poses health and safety risks for the public. However, there is no available data to identify how many times, if any, an individual with a provisional license continued to practice following an unsuccessful certification exam.

Also, the current language does not allow a provisional license to remain in effect between the time the result of the certification test is obtained and the time a permanent license is issued. A literal interpretation of this language could prohibit qualified nursing practitioners practicing their profession for a couple of weeks. Even though DHP have not been enforcing this language in practice, it could cause some confusion.

In order to address the two problems embedded in the current language, the Boards of Nursing and Medicine are proposing to establish that a provisional license for a nursing practitioner expire after six months from the date of issuance, or when a permanent license is issued, or when the practitioner receives the results of an unsuccessful certification exam, whichever occurs first.

The main benefit of the proposed change is reducing the possibility of unqualified individuals practicing the tasks of a nursing practitioner and consequently reducing the potential health and safety risks. The fact that it is not in the best interest of a provisional licensee who failed a certification exam to notify DHP adds to the benefits expected from this proposed change. Another benefit associated with the proposed changes is clarifying a potentially confusing language and avoiding costs that may result from that confusion. 

The main costs of the proposed changes will fall on the provisional licensees who would not otherwise notify DHP of an unsuccessful certification exam. These costs are expected to be primarily in terms of lost or lower wages.

Businesses and entities affected. The proposed regulations apply to individuals holding a provisional nursing practitioner license. In fiscal year 2005, 75 individuals were issued a provisional license.

Localities particularly affected. The proposed regulations should not affect any locality more than others.

Projected impact on employment. The proposed regulations are not expected to have any direct effect on employment.

Effects on the use and value of private property. No significant effect is expected on the use and value of private property.

Small businesses: costs and other effects. The proposed regulations should not introduce any direct costs or other effects on small businesses.

Small businesses: alternative method that minimizes adverse impact. The proposed regulations are not expected to create an adverse effect on small businesses.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Boards of Nursing and Medicine concur with the analysis of the Department of Planning and Budget for the proposed action on regulations for provisional licensure for 18 VAC 90-30, Regulations Governing the Practice of Nurse Practitioners.

Summary:

The proposed amendment clarifies the duration of a provisional license granted to an applicant for licensure as a nurse practitioner pending the results of the required national certifying examination for consistency with the current practice of electronic testing.
18 VAC 90-30-80. Qualifications for initial licensure.

A. An applicant for initial licensure as a nurse practitioner shall:

1. Be currently licensed as a registered nurse in Virginia or hold a current multistate licensure privilege as a registered nurse;

2. Submit evidence of completion of an educational program designed to prepare nurse practitioners that is an approved program as defined in 18 VAC 90-30-10;

3. Submit evidence of professional certification by an agency identified in 18 VAC 90-30-90 as an agency accepted by the boards;

4. File the required application; and

5. Pay the application fee prescribed in 18 VAC 90-30-50.

B. Provisional licensure may be granted to an applicant who satisfies all requirements of this section with the exception of subdivision A 3 of this section only until the release of the results of the first national certifying examination for which he is eligible following his application, provided the board has received evidence of the applicant's eligibility to sit for the certifying examination directly from the national certifying body. An applicant may practice with a provisional license for either six months from the date of issuance or until issuance of a permanent license or until he receives notice that he has failed the certifying examination, whichever occurs first.
VA.R. Doc. No. R06-324; Filed August 10, 2006, 3:53 p.m.
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