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TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Regulation:  12 VAC 5-585. Biosolids Use Regulations (adding 12 VAC 5-585-760 through 12 VAC 5-585-830).

Statutory Authority:  § 32.1-164.5 of the Code of Virginia.
Public Hearing Date:  October 4, 2006 - 7 p.m.
Public comments may be submitted until November 10, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  C.M. Sawyer, Division Director, Virginia Department of Health, 109 Governor Street, Fifth Floor, Richmond, VA 23219, telephone (804) 864-7463, FAX (804) 864-7475.

Basis: Legislation was passed by the General Assembly (SB 1088, Acts of Assembly c. 681, 2003) and signed into law by the Governor, amending § 32.1-164.6 of the Code of Virginia, requiring that the State Board of Health (board) adopt regulations for Certification of Sewage Sludge Land Applicators. The board, with the assistance of the Virginia Department of Health (VDH), the Department of Environmental Quality and the Department of Professional and Occupational Regulation are to promulgate the regulations and standards required by the amended Code of Virginia and no person shall land apply Class B sewage sludge pursuant to a permit under § 32.1-164.5 or 62.1-44.19:3 of the Code of Virginia unless a certified sewage sludge land applicator is onsite at all times during such land application, as of 180 days following the effective date of the amended regulations. 

Purpose: The Biosolids Use Regulations (regulations) provide the means to protect public health from improper and unregulated disposal of sewage sludge. However, individuals have expressed opposition to the land application of biosolids and have insisted that land application operations on permitted sites are not being adequately supervised. These amendments are designed to provide a consistent and uniform set of state requirements that will ensure that a qualified individual is supervising operations in which biosolids are land applied. It is anticipated that the development of state requirements will help improve the credibility of the VDH permit program and prevent extended litigation brought by permitted entities concerning restrictive local government ordinances that would effectively ban land application of biosolids.

Substance:  The proposed amendment to the regulations will involve the addition of new sections, 12 VAC 5-585-760 through 12 VAC 5-585-830, addressing standards for training, testing and certification of persons land applying Class B biosolids in the Commonwealth, and for revoking, suspending or denying such certification from any person for cause. The land applier must have a certified individual onsite and if the certified land applicator leaves the site they must be available to return to that site within 30 minutes and if not so available, then the land application operation must be shut down at that site. The certified land applicator must provide required identification upon request by VDH staff or local government representatives.
Issues: The State Board of Health approved the submittal of a Notice of Intended Regulatory Action (NOIRA) for an amendment to the regulations concerning certification of land applicators at its July 22, 2004, meeting. An ad hoc advisory committee assisted the Virginia Department of Health (VDH) in developing the draft amendment language that reflects the recommendations received from a majority of committee members. The NOIRA public comment period closed on January 13, 2005. The public comments received up to that date did not raise any new issues that had not been discussed at the ad hoc advisory committee meetings. The draft amendment was brought before the State Board of Health at their January 21, 2005, meeting for consideration of initiating the rulemaking process. The State Board of Health approved the draft amendments as proposed with two minor revisions concerning the conditions under which a certified land applicator is "onsite" at the location of land application of biosolids. The State Board of Health requested that the draft language be revised from "is considered to be onsite," to "may be considered to be onsite." The State Board of Health also requested that the amendment specify that certified land applicators make their credentials available if requested. The draft amendment was revised to require the applicator to have the certificate number issued by VDH and their personal identification with them at the land application site.
The advantage of adopting the requested amendments is that the credibility of this controversial state permit program will be enhanced. By establishing reasonable requirements for certifying land applicators, the most economical and most beneficial means of sludge management will continue to be available to the owners of sewage treatment works, who are primarily metropolitan governments.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the Proposed Regulation. The State Board of Health (board) proposes to amend the Biosolids Use Regulations to establish guidelines for testing, certifying and training of Class B sewage sludge (biosolids) land applicators. Under the proposed regulation, no person shall land apply biosolids unless a certified sewage sludge land applicator is onsite at all times during such land application.

Estimated Economic Impact. Biosolids are the treated form of the sewage sludge generated during the wastewater treatment process. Applying biosolids to crop land, strip mines, public parks, and other areas has become a common practice in the United States, which provides an effective and environmentally friendly way to dispose of wastes while simultaneously improving soil quality. According to the National Academies’ National Research Council1, there is no documented scientific evidence of adverse human health effects from treated sewage sludges applied to land in accordance with the Environmental Protection Agency (EPA)’s regulation. However, individuals have expressed concerns about whether the land application operations on permitted sites are being adequately supervised. In order to ensure that biosolids are properly land applied on permitted sites so as to protect public health and the environment from exposure to heavy metals, toxic chemicals, and pathogens, the proposed regulation requires that a certified land applicator be onsite to supervise the land application operations all the time during the land application. According to Virginia Department of Health (VDH), responsibilities of the certified land application supervisor will include to establish the means for transport trucks to enter and exit the permitted sites, to ensure that transport trucks meet all requirements and are unloaded in a safe manner, to track the biosolids source manifests, to place the flags marking the application area, to ensure that biosolids spreading equipment is properly calibrated so that the application rate is correct based on the biosolids characteristics, to ensure that all other permit requirements are adhered to during the land application operations, to ensure that tracked material or spillage from transport trucks is removed from road surfaces to the extent possible, to provide the required advance notification of operations and maintain good communications with local government representatives, such as local monitors, and with the state regulatory agencies on operational problems and complaints.
The proposed land applicator certification program will ensure that the certified land applicators will have the minimum knowledge base necessary to handle the above duties. Under the proposed regulation, a certified land applicator will have to pass the land applicators certification examination administered by VDH, which will cover knowledge of biosolids, soil science, public health protection concept, land application and site management, occupational safety and health protection, land application training and certification regulatory requirements. The certified land applicators will also be required to complete at least four hours of continuing education course work within the past two years to have their certificates renewed. The continued education requirement will serve to ensure that these individuals will stay up to date with the changes to regulatory requirements such as nutrient management standards, decreasing the risk of violation of permit restrictions such as minimum buffer zones.
With a certified land application supervisor onsite who is educated about biosolids land applications and trained to keep in close communication with the state and local government, land applications will likely be practiced in closer accordance with the federal and state regulations so as to reduce potential harm to public health and the environment. For example, potential contamination of ground water and exposure of biosolids on the roads could be reduced. 

The proposed regulation will increase the cost of certificate applications for the private firms that land apply biosolids through contracts with municipalities and agreements with landowners and farmers. Currently the land application companies usually hire persons with land application experience to supervise their land applications on permitted sites, but there is no requirement from VDH as to the eligibility of the supervisor. Under the proposed regulations, the companies will have to have a certified land applicator on site at all times during the land application. The companies may encourage their current land application supervisors to obtain certification or, if needed, replace the current supervisor with someone who has a certificate. In either case, a certification will cost $200 annually for the companies, which includes a $100 certificate or re-certificate fee, and a $100 training fee. According to VDH, currently there are 10 land application companies in the Commonwealth of Virginia that are expected to apply for 40 certificates. Therefore, the proposed regulation will cause an increase in fees of $8,000 annually for these land application companies statewide.2 The companies may also need to pay for additional supervisor-hours to ensure that their land applications will continue without interruption because under the proposed regulations, a certified land applicator may not leave the site for more than 30 minutes. The increase in cost will reduce profits commensurately. However, the change in cost is not likely big enough to discourage the land application companies from offering services.

For the certified applicator supervisors, the proposed regulation will cause additional time spent on certificate application, training, exams and transportation. For example, each exam is expected to last one to two hours. Each certified land applicators will be required to attend at least four hours of training within the past two years to have his certificate renewed.

The proposed regulation will also increase the administration cost for VDH. According to VDH, the estimated increase in administration cost is one man-year of staff time at a cost of $60,000, which will be funded from the Division of Wastewater Engineering budget. Fees collected from certification and training will be $8,000 annually.

According to an EPA-requested report by the National Research Council,3 there is currently a lack of knowledge about potential human health effects and exposure of biosolids land application. Thus, it is not possible to quantify the benefits, and it is not clear whether the benefits of the certificate program exceed these costs.

Businesses and entities affected. Ten land application companies that perform biosolids land applications in the Commonwealth will be affected by the proposed regulatory change. The three largest companies are Synagro Mid Atlantic, Inc., Recyc System, Inc., and Nutri-Blend, Inc.4
The proposed regulation will create an increase in fees of $8,000 for the 10 land application companies annually. For example, the largest land application company, Synagro Mid Atlantic, Inc., is expected to apply for 20 certificates with a total fee of $4,000. The second largest company, Recyc Systems, Inc. is expected to submit 10 to 12 certificate applications and the cost will be between $2,000 and $2,400. Another major contractor, Nutri-Blend, Inc. is expected to apply for six to eight certificates with a cost between $1,200 and $1,600. The seven smaller companies are expected to apply for two certificates each, with an annual fee of $400 each. The increase in cost will not likely be big enough to discourage the 10 companies from biosolids land applications.

Localities particularly affected. The proposed regulation particularly affects the 51 counties where VDH biosolids permits have been issued. The followings are the top 10 counties based on the amount of biosolids applied in 2003.

	Rank
	County
	Amount Applied in 2003    (Dry Tons)

	1
	Buckingham
	22477

	2
	Nottoway
	17348

	3
	Dinwiddie
	15060

	4
	Caroline
	14598

	5
	Madison
	11788

	6
	Cumberland
	10641

	7
	Louisa
	8488

	8
	Appomattox
	8367

	9
	Charlotte
	8210

	10
	Westmoreland
	7709


Projected impact on employment. The proposed regulation will moderately increase costs for the firms, but will likely not adversely affect employment. Currently the land application companies usually hire persons with land application experience to supervise their land applications on permitted sites. The requirement of a certified land applicator onsite at all times during the land application will encourage the companies to help their current land application supervisors obtain the certificate and fulfill the annual training requirement in the following years. On the other hand, the companies may need to pay for additional supervisor-hours to ensure that their land applications will continue without interruption because under the proposed regulations, a certified land applicator may not leave the site for more than 30 minutes.  

Effects on the use and value of private property. The requirement of a certified land applicator being onsite all the time will ensure that land applications are being practiced in accordance with the federal and state regulations so as not to impose harm to public health and environment. This proposed regulation may help to relieve the public’s skepticism about the safety of biosolids land applications. Therefore, more people may be willing to accept land applications on their land or on the neighborhood land. As a result, the value of private properties on or surrounding the areas that have been land applied may increase. 
Small businesses: Costs and other effects. According to VDH, all of the 10 land application companies are small businesses with fewer than 500 employees. The proposed regulation will create fees of $8,000 for the 10 land application companies annually. Specifically, the largest land application company, Synagro Mid Atlantic, Inc., will incur an increase in cost of $4,000. The increase in cost ranges from $2,000 to $2,400 for the second largest company, Recyc Systems, Inc., and from $1,200 to $1,800 for the third largest, Nutri-Blen, Inc. The seven smaller companies will have an increase in cost of $400 each annually. Although the increase in cost will reduce profits commensurately, the change in cost is not likely big enough to have any significant effect on the behavior of the businesses.

Small businesses: Alternative method that minimizes adverse impact. The proposed certified land applicator program will ensure that biosolids land applications are being practiced in accordance with the federal and state regulations. There is no clear alternative that can have a smaller adverse effect.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  VDH concurs substantially with the EIA prepared by DPB on these proposed amendments to 12 VAC 5-585.

Summary:

The amendment provides regulations and standards for training, testing, and certification of persons who land apply Class B sewage sludge (biosolids) in the Commonwealth, and for revoking, suspending or denying such certification from any person for cause. The amended regulations are to include standards and criteria for the approval of instructional programs to be taught by governmental entities and by the private sector for the purpose of certifying biosolids land applicators.
12 VAC 5-585-760. Certificate requirements for land applicators.

A. No person shall land apply biosolids pursuant to a permit issued in accordance with this chapter unless an individual holding a valid certificate of competence as specified in this chapter (certified land applicator) is onsite at all times during such land application. Certified land applicators may be considered to be onsite if they are at the site permitted for land application and, if it is necessary to leave the site, they are available within 30 minutes to return to the site to verify and ensure that land application of biosolids is in compliance with the issued permit. Certified land applicators shall possess the site specific permit information necessary to conduct land application on the site in accordance with the issued permit and make available at the land application site proper identification, including their certificate number issued by VDH.

Monthly reports submitted in accordance with the requirements of 12 VAC 5-585-370 B shall bear the name and certificate number of the certified land applicators with an approved statement attesting that they were onsite at the times of the reported operations and that those operations were in compliance with the permit. The following parts of this chapter apply to any individual seeking a certificate of competence as required in § 32.1-164.6 of the Code of Virginia.

B. Certificates of competence shall be issued by the department to certified land applicators. The department may issue such certification based on specified areas of training, experience and level of knowledge as demonstrated through successful completion of examinations as acceptable to the department.

12 VAC 5-585-770. Eligibility requirements. 

A. Certification may be obtained by satisfying all of the following requirements: 

1. Satisfactorily completing and submitting to the department an application in the form required by the department, including a statement of any felony convictions. Such application shall be submitted to the department at least 30 days before the scheduled examination date set by the department. The application shall request information relating to the person's education, work experience, knowledge of land application of biosolids and applicable regulations, and willingness to abide by the requirements of this chapter. 

2. Supplying proof of meeting one of the following:
a. A copy of a transcript or similar documentation indicating completion of a high school or higher degree or equivalent education level, with work experience in an agriculturally related area including farming, and three months of practical experience related to land application of biosolids acceptable to the department,

b. A combination of training acceptable to the department that may include soil science or nutrient management or farming practice related educational training and a minimum of six months of practical experience related to land application of biosolids, or 

c. Evidence of prior supervisory level experience with land application of biosolids of two or more years that is acceptable to the department.

3. Obtaining a passing score on each part of the land applicators certification examination administered by the department; and 

4. Submitting the required certification fee by check or money order to the department. 

B. Certificates shall be valid upon notification by the department and for two years following each renewal from the established renewal date and will expire on the last day of the expiration month. Certified land applicators or applicants shall notify the department of any change in mailing address within 30 days of such change in address. 

C. The department, upon review, may accept or approve land applicator certification programs of other states as satisfying partial requirements for certification.

Individuals certified as land application operators in other states under certification or licensing programs acceptable to the department will be eligible for certification in Virginia by complying with all requirements of these regulations except for subdivision A 2 of this section. These individuals may also substitute for the requirements in 12 VAC 5-585-790, the attainment of a passing score on a Virginia specific examination component that shall include at a minimum the elements listed in 12 VAC 5-585-790 C 1 and C 6.

12 VAC 5-585-780. Fees.

A. Fees shall be collected for certification and recertification to defray the administrative cost for the certification program. 

B. A fee may be charged to supply training materials and present education and training programs, including continuing education, that support the certification program.

C. Fees are nonrefundable and shall not be prorated.

D. The certification fee of $100 for the initial certification period shall be due with the application for certification. If an applicant is unsuccessful in achieving a passing score on the examination, the applicant is eligible to retake the examination at a scheduled time as offered by the department. Applicants may retake the examination one time with no additional charge by resubmitting the application for certification. Eligibility for any additional examinations beyond the initial retaking will require the submittal of an application and appropriate fees. 

E. The certificate of competence renewal fee is $100.
F. All fees collected by the department shall be used exclusively for the operation of the Land Applicator Training and Certification Program.

12 VAC 5-585-790. Examination.

A. The department may offer the land applicator certification examinations on request and will schedule an examination at least once per year. The examinations shall require a demonstration of the ability to ensure that biosolids will be land applied in compliance with the requirements of this chapter. The department may limit the number of applicants taking the examination based upon available examination space. 

B. Applicants for a certificate of competence shall achieve a passing score on each part of the land applicator certification examination to become eligible for certification. If applicants receive a passing score on any part of the examination they will only be retested on the remaining parts. 

C. The examinations for qualified applicants for a certificate of competence in accordance with this chapter shall address the following elements:

1. General understanding of biosolids treatment processes and biosolids characteristics;

2. Basic principles of soils, agriculture, and silviculture;

3. Public health protection concepts; 

4. Land application concepts and site management and operations; 

5. Occupational safety and health protection concepts; and

6. Land application training and certification regulatory requirements, and requirements of other land application related laws, regulations, and incentive programs.

D. An individual who is unable to take an examination at the scheduled time shall notify the department at least five days prior to the date of the examination; such individual may reapply for an examination. The department may consider accepting notice of less than five days due to individual hardship situations on a case-by-case basis. Failure to notify the department may require the individual to submit a new application and payment of fees in accordance with 12 VAC 5-585-780.

E. The department shall establish acceptable passing scores for the examinations based on the department's determination of the level of examination performance required to show minimal acceptable competence. 

F. All applicants shall be notified of results in writing within 60 days of the completion of the examinations.

G. A certificate renewal date will be established and provided to the certified land applicator.

12 VAC 5-585-800. Training.

A. The department shall provide training sessions on the various topics essential to ensure that land application of biosolids complies with state and federal laws and regulations at least annually. 

B. The department may provide a training course on concepts supporting and relating to land application of biosolids that may include biosolids use regulation, basic soil and crop science, soil fertility, environmental management, and other relevant topics.

12 VAC 5-585-810. Certificate renewal.

A. The department may not renew a certificate if a proceeding to deny certification under 12 VAC 5-585-830 has begun, or if the department has found that the applicant violated any requirements of this chapter. A certificate is to be renewed every two years and may be renewed on or before the expiration of a certificate by complying with all of the following requirements: 

1. Submittal of a renewal application on the form the department requires; 

2. Payment of the renewal fee to the department; 

3. Submittal of proof of satisfactory completion of at least four hours of continuing education course work within the past two years. The completed course work must be approved by the department as providing satisfactory training. Requests for pre-approval of continuing education courses should be received at least 60 days prior to the expected course date(s) and must include a detailed syllabus indicating time to be spent on each topic area covered. Continuing education course work must be in subject matter consistent with 12 VAC 5-585-790.
B. Department personnel may attend continuing education sessions to verify that the requirements are met. Proof of attendance must be verified by the course provider. The department may accept continuing education units obtained in other states if such continuing education units are specifically for the purpose of recertification in the state land application operator certification program.

12 VAC 5-585-820. Certificate expiration.

A. Certificates issued under this chapter shall expire two years from the last day of the month in which they were issued, as indicated on the certificate, if any of the requirements of 12 VAC 5-585-810 are not met.

B. Following the expiration of a certificate, reinstatement may be accomplished only by reapplication and compliance with all requirements of 12 VAC 5-585-770 A, including the examination requirements.

C. It is the responsibility of the certified land applicators to accumulate the required continuing education requirements prior to expiration of the certificate of competence they hold. The department will attempt to notify the certified land applicators of any continuing education needs and other requirements as necessary for certificate renewal 90 days or more prior to certificate expiration.

12 VAC 5-585-830. Compliance with regulations and disciplinary action. 

A. If the department finds that a certified land applicator or an applicant for certification violated any applicable requirements of this chapter, including the procedural violations listed in subsection B of this section, the department may deny, suspend or revoke certification, following the informal fact-finding procedures of the Virginia Administrative Process Act (§ 2.2-4019 et seq. of the Code of Virginia). 

B. Certification procedural violations include:

1. Providing misleading, false, or fraudulent information in applying for a certificate; 

2. Providing the department with any misleading, false, or fraudulent report; 

3. Failing to ensure that land application of biosolids complies with permit requirements in accordance with 12 VAC 5-585-490 through 12 VAC 5-585-510 due to negligence of responsibilities by the certified land applicator; 

4. Failing to promptly and accurately record observed permit noncompliance or, failure to promptly notify the permitee of observed permit noncompliance or, preventing access to inspect any land application site or, failure to provide required field records upon request, in accordance with this chapter; and

5. Conviction of a felony related in any way to the responsibilities of a certified land applicator.

VA.R. Doc. No. R05-69; Filed August 16, 2006, 10:01 a.m.

1 “Biosolids Applied to Land: Advancing Standards and Practices”, the National Academy of Sciences, 2002.


2 Calculation: 200 x 40=$8,000.


3 Biosolids Applied to Land: Advancing Standards and Practices,” the National Academy of Sciences, 2002.


4 Source: the Virginia Department of Health
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