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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

CEMETERY BOARD

Title of Regulation:  18 VAC 47-20.  Cemetery Board Rules and Regulations (amending 18 VAC 47-20-10; adding 18 VAC 47-20-35, 18 VAC 47-20-250, 18 VAC 47-20-260, 18 VAC 47-20-270; repealing 18 VAC 47-20-240).

Statutory Authority:  §§ 54.1-201 and 54.1-2313 of the Code of Virginia.
Public Hearing Date:  October 17, 2006 - 10:30 a.m.
Public comments may be submitted until November 3, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  Christine Martine, Executive Director, Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, VA 23230, telephone (804) 367-8552, FAX (804) 367-6946, or e-mail cemetery@dpor.virginia.gov.

Basis:  Section 54.1-2313 D of the Code of Virginia states in part that the board shall have the power and duty to regulate preneed burial contracts and perpetual care trust fund accounts and regulate sales personnel.

Section 54.1-2313 E of the Code of Virginia states in part that the board shall adopt such other regulations it deems appropriate.  Section 54.1-201 E of the Code of Virginia states in part that regulatory boards shall promulgate regulations in accordance with the Administrative Process Act necessary to assure continued competence, to prevent deceptive or misleading practices by practitioners and to effectively administer the regulatory system administered by the regulatory board.  The regulation is mandatory to implement Chapters 192 and 247 of the 2004 Acts of Assembly.
Purpose:  The new regulation establishes qualifications and standards of conduct for compliance agents employed by cemetery companies as well as standards of approval for training courses for compliance agents.  It also provides a mechanism for protection of the perpetual care and preneed trust funds.  The new regulation is necessary to implement Chapters 192 and 247 of the 2004 Acts of Assembly.  By providing a mechanism for protection of the trust funds and establishing qualifications and standards for compliance agents and training, compliance agents and the public they deal with know what is expected of them and they will be less likely to engage in improper or dishonest conduct therefore providing protection of the public’s health, safety and welfare.  The goal of the regulation is to establish qualifications and standards of conduct for compliance agents in accordance with Chapter 247 and to provide a mechanism for protection of the trust funds and appointment of a receiver in accordance with Chapter 192.

Substance:  These regulations are necessary to implement Chapters 192 and 247 of the 2004 Acts of Assembly, which were the result of HB 857 and SB 303, and to establish the qualifications and standards therein mandated.

The regulations provide:

1. Definitions of terms to be used in the regulations;
2. Qualifications for compliance agents and designees;
3. Standards for protection of perpetual care and preneed trust funds; 

4. Standards of conduct for compliance agents and designees; and

5. Requirements for training courses.
Issues:  The primary advantage to the public and the agency is that the people will know what is expected of compliance agents and those who go through the training become more aware of the Cemetery laws and regulations and will be less likely to engage in behavior that may result in a complaint.  Also, it provides a mechanism for the board to initiate legal proceedings to protect the perpetual care and preneed trust funds from wrongful acts by licensees thereby protecting the public.

The regulatory action poses no known disadvantages to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed amendments to regulation.  Pursuant to Chapter 247 of the 2004 Acts of the General Assembly, the Cemetery Board (board) proposes to establish qualifications and standards of conduct for compliance agents employed by cemetery companies.  Proposed qualification requirements include two years experience in the cemetery business and successful completion of a board-approved training course.   The proposed regulations also include required topics for the board-approved training course.  Additionally, the board proposes to reiterate in these regulations language concerning the protection of perpetual care and pre-need trust funds that was added to the Code of Virginia (§ 54.1-2313.1) pursuant to Chapter 192 of the 2004 Acts of Assembly.

Result of analysis.  There is insufficient data to accurately compare the magnitude of the benefits versus the costs.  Detailed analysis of the benefits and costs can be found in the next section.

Estimated economic impact.  Chapter 247 of the 2004 Acts of Assembly adds language to § 54.1-2313 of the Code of Virginia stating that the board shall "regulate and establish qualifications and standards of conduct for compliance agents employed by a cemetery company …"  According to § 54.1-2310, "compliance agent" means a natural person who owns or is employed by a cemetery company to assure the compliance of the cemetery company with the provisions of this chapter (i.e., Title 54.1, Chapter 23.1 of the Code of Virginia)."  The current regulations do not address qualifications and standards of conduct for compliance agents.  The board proposes, among other requirements,1 that applicants have two years experience in the cemetery business and have successfully completed a board-approved training course.
The Department of Professional and Occupational Regulation (department) knows of two organizations that plan to offer a board approved training course: the Virginia Cemetery Association and the Virginia Community College System, Community Workforce Alliance.  The Virginia Cemetery Association will charge $125 for their upcoming compliance agent training course.  The Association is considering offering the training course for free at future annual meetings.  The annual dues for Virginia Cemetery Association membership are $200 plus $1 per burial.  The Association will also likely offer the course at other times of the year if there is sufficient demand.  The Association would likely charge just enough to cover their costs at such times.2  The Virginia Community College System, Community Workforce Alliance is charging $165 for their upcoming compliance agent training course.  According to Leonard Sledge of the Virginia Community College System, the training course will be offered at community colleges throughout the state.3  Compliance agents will also incur transportation and time costs4 associated with attending the required training course.

The proposed regulations specify that "The training program shall include, but is not limited to the following topics:

1. Cemetery Board statute and regulations;

2. Perpetual care trust fund requirements;
3. Preneed trust fund requirements;

4. Preneed burial contracts;

5. Interment records;

6. General price list;

7. Itemized statement of goods and services provided;

8. Advertising;

9. Solicitation;

10. Funeral rule; and

11. Proper care, maintenance, administration and embellishment of the cemetery."
The proposed regulations also specify that the training course be at least eight hours and include testing procedures for students to demonstrate understanding of the required topics.

According to the department, there have been a number of instances where trust funds have been mishandled, likely out of misunderstanding of proper procedures rather than dishonesty.  Such mishandling can result in the loss of hundreds of dollars.5  Thus there are potential benefits from requiring that compliance agents take such training and demonstrate understanding.  Data are not currently available to estimate the likely reduction in frequency and dollar value of problems in mishandling of trust funds and other areas due to the required training.  Therefore an accurate comparison of the magnitude of the benefits versus the costs cannot currently be made.

According to the department, "compliance agents who stay at the cemetery company where they are currently affiliated will be grandfathered for that cemetery company and will not have to take the training.  However, if this person goes to another cemetery company, he/she will need to take the training."  As was discussed above, it is not clear whether or not the benefits of the required training exceed the costs; but if it is not worthwhile for a compliance agent who stays at the cemetery company where he is currently affiliated to take the training, there is no reason to believe that it will become worthwhile if he goes to another cemetery company.  In other words, if the costs exceed the benefits of required training for a compliance agent who stays at the cemetery company where he is currently affiliated, there is no reason to believe that the benefits will exceed the costs of required training for that same compliance agent if he goes to another cemetery company.

Exempting compliance agents who stay at the cemetery company where they are currently affiliated from the costs of the training requirement, while imposing these costs on the same compliance agents if they change employers, will to some undetermined degree discourage compliance agents from considering positions with other employers.  This may produce a small reduction in potential market salaries for compliance agents.

Businesses and entities affected. Cemeteries, their employees, and their clients are affected by the proposed regulations.  The Virginia Employment Commission has 153 firms listed as cemeteries or crematoriums, all of which qualify as small businesses.  The Department of Professional and Occupational Regulations reports that the Cemetery Board regulates 1,100 individuals and 93 companies.

Localities particularly affected.  The proposed regulations affect all cemeteries throughout the Commonwealth.

Projected impact on employment.  The proposed regulations will to some undetermined degree discourage cemetery compliance agents from considering positions with other employers.

Effects on the use and value of private property.  Costs for future compliance agents moderately increase with the proposed training course requirement.  The effective increase in cost for a compliance agent to switch employers will reduce the potential for turnover in cemetery company compliance agent staffing.

Small businesses: costs and other effects.  The proposed requirement for compliance agent training course completion will moderately increase costs for compliance agents and perhaps their employers who may seek to offset some of that cost.

Small businesses: alternative method that minimizes adverse impact.  One potential alternative that could reduce some adverse impact would be to permit compliance agents to test out of training.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees in part with the EIA and disagrees in part.  In the Localities Particularly Affected section it states the proposed regulations affect all cemeteries throughout the Commonwealth.  The regulations will only affect licensed cemetery companies in the Commonwealth.  Section 54.1-2312 of the Code of Virginia lists exemptions from licensure and most cemeteries in Virginia fall within one of the exemptions.  The education required by the proposed regulations will benefit all parties.  Once a person completes the board-approved training, he will have a better understanding of what the laws and regulations governing cemetery companies require.  Therefore, the person will be less likely to violate the laws and regulations.  Further, a person will only have to take the training one time.  If that person chooses to go to another employer, he only needs to show proof of completion of the board-approved training.

Summary:

To conform the regulations with Chapters 192 and 247 of the 2004 Acts of Assembly, the proposed amendments establish qualifications and standards of conduct for compliance agents employed by cemetery companies and add a section on protection of perpetual care and preneed trust funds.

18 VAC 47-20-10. Definitions.

The following words and terms when used in this chapter shall have the definitions ascribed to them in § 54.1-2310 of the Code of Virginia or shall have the following meanings, unless the context clearly indicates otherwise:

"Administration" means the cost to administer and maintain records required by Chapter 23.1 (§ 54.1-2310 et seq.) of Title 54.1 of the Code of Virginia or any regulation of the board, including a percentage of compensation of employees, payment of insurance premiums, reasonable payments for employees' pension and other benefit plans, and costs of maintaining cemetery company and sales personnel compliance with the board's licensure and registration requirements.

"Approved training program" means a training program that has been approved by the board to provide training for individuals to act as a compliance agent or compliance agent designee.

"Change in ownership" means a change in 50% or more of the stockholders or partnership interest, or both, of a cemetery company.
"Compliance agent designee" means an individual who shall be designated by the cemetery company to assure the compliance of the cemetery company with the provisions of Chapter 23.1 (§ 54.1-2310 et seq.) of Title 54.1 of the Code of Virginia and this chapter when the compliance agent is not available to supervise the activities of any of its affiliated cemeteries.

"Experience" means supervisory experience with a cemetery company as defined in § 54.1-2310 of the Code of Virginia.

"Licensee" means any person licensed by the board as a cemetery company.
"Moral turpitude" means, but is not limited to, lying, cheating or stealing.

"Outer burial container" means any container which is designed for placement in the grave around the casket including, but not limited to, containers commonly known as burial vaults or grave boxes and grave liners.

"Perpetual care" means continuing care, maintenance, administration and embellishment of the cemetery.

"Preneed trust fund" means those moneys held in accordance with § 54.1-2325 of the Code of Virginia.

"Principal" means the following individuals:

1. The sole proprietor of a sole proprietorship.

2. The partners of a general partnership.

3. The managing partners of a limited partnership.

4. The officers of a corporation as registered with the State Corporation Commission.

5. The managers of a limited liability company.

6. The officers or directors of an association.

"Registrant" means any natural person registered with the board as sales personnel.

"Sales personnel" means any natural person employed by or affiliated as an independent contractor with a licensed cemetery company who deals with the public in the sale or offering for sale of any property or services enumerated in the definition of "cemetery company" contained in § 54.1-2310 of the Code of Virginia.

"Services" means any act or activity by the cemetery company in relation to arranging, supervising, interring or disposing of the remains or commemorating the memory of deceased human beings.
18 VAC 47-20-35. Qualifications for compliance agents and designees.

A. Every applicant for compliance agent or designee shall have the following qualifications:

1. Be at least 18 years old;

2. Have two years experience in the cemetery business and have successfully completed a board approved training course; and 

3. Be a full time employee of the cemetery company or is a principal.

B. The applicant shall disclose any current or previous licenses/registrations from Virginia or in any other jurisdictions, and any disciplinary actions taken against those licenses/registrations.  This includes, but is not limited to, any monetary penalties, fines or disciplinary actions taken by any federal, state or local regulatory agencies.  The board, at its discretion, may deny approval of the compliance agent or designee based upon disciplinary actions by any jurisdiction. 

C. The applicant shall disclose any conviction or finding of guilt, regardless of adjudication, in any jurisdiction of the United States of any misdemeanor involving moral turpitude or any felony, there being no appeal pending therefrom or the time for appeal having elapsed.  Any plea of nolo contendere shall be considered a conviction for purposes of this subsection.  The record of conviction, finding or case decision shall be considered prima facie evidence of a conviction or finding of guilt. The board, at its discretion, may deny approval of the compliance agent or designee in accordance with § 54.1-204 of the Code of Virginia.

D. The applicant shall certify that he understands and will comply with all the laws of Virginia related to cemetery company licensure under the provisions of Chapter 23.1 (§ 54.1-2310 et seq.) of Title 54.1 of the Code of Virginia and this chapter.

18 VAC 47-20-240. Execution of contracts for licensees whose licenses have been suspended or revoked. (Repealed.)
In the event a license has been suspended or revoked and the licensee is a party to a preneed burial contract which must be executed at‑need, the board may file a petition for appointment of a receiver with any court of record having equity jurisdiction over the licensee. The petition shall be necessary to ensure execution of the contract including the appointment of a receiver. If a receiver is appointed, the licensee, as determined by the court, shall pay his expenses and a reasonable fee.
18 VAC 47-20-250. Compliance agent or designee conduct.

Each cemetery company and cemetery affiliated with a cemetery company shall be supervised by a compliance agent or designee.  The compliance agent or designee shall exercise reasonable and adequate supervision of the provision of services by employees of the cemetery company.  Factors to be considered in determining whether the supervision is reasonable and adequate include, but are not limited to, the following:

1. The availability of the compliance agent or designee to all cemetery company employees and to the public to answer questions within a reasonable time pertaining to the operation of the cemetery company.

2. The availability of training and written procedures and policies that provide, without limitation, clear guidance in the following areas:

a. Required deposits for the perpetual care trust fund;

b. Required deposits for the preneed trust fund;

c. Proper handling of preneed burial contracts;

d. Proper handling of deposits to the perpetual care trust fund;

e. Proper handling of deposits to the preneed trust fund;

f. Interment records;

g. Itemized statement of goods and services provided;

h. General price list;

i. Advertising;

j. Solicitation;

k. Proper care, maintenance, administration and embellishment of the cemetery;
l. Such other matters as necessary to assure the competence of licensees and registrants to comply with this chapter and Chapter 23.1 (§ 54.1-2310 et seq.) of Title 54.1 of the Code of Virginia.
18 VAC 47-20-260. Protection of perpetual care and preneed trust funds.

In the event that preneed or perpetual care funds are held in trust and the board or any of its agents have reason to believe that (i) the licensee or any agent of the licensee has diverted or misused any funds held in trust; (ii) the licensee is not able to adequately protect the interest of the person involved; (iii) the licensee’s conduct or the operation of the cemetery company threatens the interests of the public; or (iv) the licensee has had its license suspended, revoked or surrended, the board may initiate legal proceedings in accordance with § 54.1-2313.1 of the Code of Virginia.

18 VAC 47-20-270. Standards of approval of training course.

All training courses shall be approved by the board.  The training course shall be at least eight hours and include appropriate testing procedures to demonstrate an understanding of the topics.  The training program shall include, but is not limited, to the following topics:

1. Cemetery Board statute and regulations;

2. Perpetual care trust fund requirements;

3. Preneed trust fund requirements;

4. Preneed burial contracts;

5. Interment records;

6. General price list;

7. Itemized statement of goods and services provided;

8. Advertising;

9. Solicitation;

10. Funeral rule; and

11. Proper care, maintenance, administration and embellishment of the cemetery.

NOTICE:  The forms used in administering 18 VAC 47-20, Cemetery Board Rules and Regulations, are not being published; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Compliance Agent/Director/Officer Change Form, CCADOCHG (eff. 7/1/00) 49ADOCHG (eff. 7/05).

Cemetery Addition Form, 49CADD (eff. 1/06).

Cemetery Company License Application, 49LIC (eff. 1/06).

New Trustee/Transfer of Funds Notification Form, CCNEWTR (eff. 7/1/00) 49NEWTR (eff. 7/05).

Perpetual Care Trust Fund Financial Report Instructions, CCPCTINS (eff. 7/1/00) 49PCTINS (eff.7/03).

Perpetual Care Fidelity Bond Form, CCPCFBND (eff. 7/1/00) 49PCFBND (eff. 7/05).

Perpetual Care Trust Fund Financial Report, CCPCTFR (eff. 7/1/00) 49PCTFR (eff. 7/05).

Perpetual Care Trust Fund Financial Report-Schedule A (Statement of Receipts and Expenses), CCPCTFRA (eff. 7/1/00) 49PCTFRA (eff. 7/05).

Perpetual Care Trust Fund Financial Report-Schedule B (Statement of Required Deposits), CCPCTFRB (eff. 7/1/00) 49PCTFRB (eff. 7/05).

Perpetual Care Trust Fund Financial Report-Schedule C (Statement of Expenses Incurred for the General Care, Maintenance, Embellishment and Administration of Cemeteries), CCPCTFRC (eff. 7/1/00) 49PCTFRC (eff. 7/05).

Perpetual Care Trust Fund Financial Report-Schedule D (Statement of Investment Securities), CCPCTFRD (eff. 7/1/00) 49PCTFRD (eff. 7/05).

Perpetual Care Trust Fund Financial Report-Schedule E (Cemeteries Covered by Trust Fund), CCPCTFRE (eff. 7/1/00) 49PCTFRE (eff. 7/05).

Preneed Trust Fund Financial Report Instructions, CCPTINS (eff. 7/1/00) 49PTINS (eff. 7/03).

Preneed Fidelity Bond Form, CCPFBND (eff. 7/1/00) 49PFBND (eff. 7/05).

Preneed Trust Fund Financial Report, CCPTFR (eff. 7/1/00) 49PTFR (eff. 7/05).

Preneed Trust Fund Financial Report-Schedule A (Statement of Receipts and Expenses), CCPTFRA (eff. 7/1/00) 49PTFRA (eff. 7/05).

Preneed Trust Fund Financial Report-Schedule B (Statement of Financial Deposits), CCPTFRB (eff. 7/1/00) 49PTFRB (eff. 7/05).

Preneed Trust Fund Financial Report-Schedule C (Statement of Investment Securities), CCPTFRC (eff. 7/1/00) 49PTFRC (eff. 7/05).

Cemetery Company Renewal/Reinstatement Application, 49RENREI (eff. 1/06).

Sales Personnel Registration Form, 49SLSREG (eff. 1/06).

Perpetual Care Trust Fund Trustee Affidavit Verification, CCTRAFF (eff. 7/1/00) 49TRVER (eff. 7/05).

Trustee Approval Application, CCTRAPP (eff. 7/1/00) 49TRAPP (eff. 7/05).

Preneed Burial Contract, CCPCTRCT (eff. 7/1/00) 49PCTRCT (eff.7/03).

Compliance Agent Designee Application, 49CADAPP (eff. 2/05).

VA.R. Doc. No. R05-276; Filed August 16, 2006, 9:56 a.m.

1 Other requirements include a minimum age of 18, that the applicant be an employee or principal of the cemetery company, information disclosure, and certification that the applicant understands and will comply with the law. 


2 Source: Virginia Cemetery Association


3 Source: Virginia Department of Professional and Occupational Regulation


4 Time spent at training and traveling to and from training could have been used on other activities if the training course requirement did not exist.  Compliance agents lose the value of the work or leisure that is lost due to the time spent at training and traveling to and from training.


5 Ibid
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