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Proposed Regulations
Proposed Regulations

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Titles of Regulations:  22 VAC 40-20. Food Stamp Program - Income Conversion Method (repealing 22 VAC 40-20-10).

22 VAC 40-540. Allowance of Telephone Costs in the Food Stamp Program (repealing 22 VAC 40-540-10).

22 VAC 40-600. Food Stamp Program Administrative Disqualification Hearings (repealing 22 VAC 40-600-10 through 22 VAC 40-600-240).

22 VAC 40-601. Food Stamp Program (adding 22 VAC 40-601-10 through 22 VAC 40-601-40).

Statutory Authority:  § 63.2-217 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until November 3, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Celestine Jackson, Program Consultant, Division of Benefit Programs, Department of Social Services, 7 North Eighth Street, Richmond, VA 23219, telephone (804) 726-7376, Fax (804) 726-7356, email celestine.jackson@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia grants authority to the State Board of Social Services to promulgate rules and regulations to operate assistance programs in Virginia.  7 CFR 271.4 delegates responsibility to administer the Food Stamp Program within a state to the agency assigned responsibility for other federally funded public assistance programs.

Purpose:  This is a joint action to repeal three regulations related to the Food Stamp Program and replace them with a single comprehensive regulation. The proposed regulation outlines processes that are not mandated by federal or state law or regulation. Procedures in the regulation apply to the eligibility determination process for the Food Stamp Program and the process to calculate the amount of food stamp benefits eligible households receive. The regulation also outlines the administrative disqualification hearing process to determine when households receive benefits to which they are not entitled.

The regulation ensures that local workers perform the eligibility determination process and the calculation of benefits uniformly for all households by factoring the same standard for telephone expenses and by converting income to monthly amounts. The regulation also requires uniform evaluation of determining if individuals intentionally break program rules to obtain benefits to which they are not entitled. Uniform application of program rules protects the general welfare of food stamp applicant and recipient households. The regulation does not address environmental benefits or provide for the health or safety of citizens.
Substance: The proposed regulation covers issues related to the Food Stamp Program that were previously addressed in three separate regulations. There are no substantive changes between the proposed regulation and the three separate regulations being repealed.

The proposed regulation addresses the conversion of income to monthly amounts. Local social services workers must use conversion factors of 4.3 for weekly income amounts and 2.15 for biweekly amounts when calculating income to determine households’ eligibility and benefit levels.

The proposed regulation also addresses using a telephone standard amount in the calculation to determine food stamp eligibility and benefit level. Local workers must use a set standard amount for all households for telephone costs instead of actual costs.

The proposed regulation outlines the administrative disqualification hearing process to determine whether food stamp recipients have committed fraudulent acts against the program; to identify persons who commit program violations and to disqualify them from participation; and to establish requirements to advise individuals of the process, findings, and consequences.

Issues: The provisions of this regulation offer advantages to workers of local departments of social services when they determine eligibility for applying households. Workers must determine eligibility and benefit level based on the amount of income applicants expect to receive in a month. Using a conversion factor with an averaged amount in the calculation allows workers to certify households for longer periods rather than to attempt to guess at the exact amount that will be received. The calculations must be done prospectively instead of retrospectively.

Use of the conversion-factored income also offers advantages to applying and recipient households through the longer eligibility periods before reapplying for benefits. This process is also beneficial to households by leveling monthly income. A more stable or even view of eligibility by excluding periodic fluctuations or income that results from a fifth weekly pay period or a third biweekly period when calendar months have additional periods.

Use of a standard telephone amount benefits households and the department by no longer requiring applicants to provide a current telephone bill to verify the expense. This is beneficial to the department by using the time of eligibility staff more efficiently instead by of pursuing telephone bills to determine the basic rate for each household. Use of a standard amount for all households is less error prone than evaluating actual expenses.

The procedures for conducting administrative disqualification hearings for the program offer uniform application of the process to determine if households intentionally provide incorrect or misleading information to receive food stamp benefits to which they are not entitled. Uniform guidelines offer protections to households instead of a process that is variable or subject to change.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the proposed regulation. The State Board of Social Services (board) proposes to repeal their three food stamp regulations (22 VAC 40-20, 22 VAC 40-540 and 22 VAC 40-600) and promulgate one regulation that will set rules for all parts of the food stamp program. The only change between the old and new regulations is that the new regulation contains a definition for “local department.”

Result of analysis. The benefits likely exceed the costs for this proposed regulatory change.

Estimated economic impact. Currently, the Department of Social Service’s (DSS) food stamp rules are in three separate regulations. One of these regulations sets the multipliers that allow weekly or biweekly income to be converted to a monthly income, one sets rules for the allowance of telephone costs in figuring food stamp allotments, and one sets rules for administrative hearings.

DSS now proposes to repeal these three regulations and promulgate a new regulation that includes all these rules. The new regulation will not vary in any substantive way from what is in the three regulations that are to be repealed. There are no costs associated with this regulatory action. The public will likely gain some small benefit from this small simplification of the Virginia Administrative Code.

Businesses and entities affected. The proposed regulation will affect all 223,000 households in the Commonwealth that receive food stamps.

Localities particularly affected. The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment. The proposed regulation will likely not affect employment in the Commonwealth.

Effects on the use and value of private property. The proposed regulation is not likely to affect the use and value of any private property in the Commonwealth.

Small businesses: Costs and other effects. No small businesses are likely to be affected by the proposed regulation.

Small businesses: Alternative method that minimizes adverse impact. No small businesses are likely to be affected by the proposed regulation.

Legal mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. Further, if the proposed regulation has adverse effect on small businesses, Section 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts. 

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

This is a joint action to repeal three regulations, 22 VAC 40-20, 22 VAC 40-540, and 22 VAC 40-600, that affect different aspects of the Food Stamp Program and incorporate them into a single regulation to streamline the regulatory structure for the program. The new regulation, 22 VAC 40-601, will serve as a comprehensive regulation for the Food Stamp Program. The regulation addresses eligibility determination through the conversion of weekly or biweekly income to monthly amounts and use of a standard amount for the basic cost for telephone service. The regulation also includes an administrative hearing process to determine intentional program violations.  
22 VAC 40-601-10.  Definitions.

The following words and terms when used in these guidelines will have the following meaning unless the context clearly indicates otherwise:

“Access device” means any card, plate, code, account number, or other means of access that can be used alone or in conjunction with another access device, to obtain payments, allotments, benefits, money, goods, or other things of value, or that can be used to initiate a transfer of funds under the Food Stamp Act of 1977, as amended. 

“Administrative disqualification hearing” or "ADH" means an impartial review by a hearing officer of a household member’s actions involving an alleged intentional program violation for the purpose of rendering a decision of guilty or not guilty of committing an intentional program violation (IPV).

“Authorization to participate” or "ATP" means a document authorizing a household to receive a food stamp allotment in a specific amount for a specific entitlement period from an authorized food coupon issuance agent.

“Hearing officer” means an impartial representative of the state who receives requests for administrative disqualification hearings or fair hearings. The hearing officer has the authority to conduct and control hearings and to render decisions.

“Intentional program violations" or "IPV” means any action by an individual who intentionally made a false or misleading statement to the local department, either orally or in writing, to obtain benefits to which the household is not entitled; concealed information or withheld facts to obtain benefits to which the household is not entitled; or committed any act that constitutes a violation of the Food Stamp Act, Food Stamp regulations, or any state statutes relating to the use, presentation, transfer, acquisition, receipt, or possession of food stamp coupons, authorization to participate cards, access devices, or food stamp benefits.

“Local department” means the local department of social services of any county or city in this Commonwealth.

22 VAC 40-601-20.  Income conversion.

Whenever income is anticipated for every pay period in a month and it is received on a weekly or biweekly basis, the eligibility worker shall convert the income to a monthly amount by multiplying weekly amounts by 4.3 and biweekly amounts by 2.15.

22 VAC 40-601-30.  Telephone standard.

A standard telephone allowance, as determined by the Department of Social Services annually, shall be used for households that incur a telephone cost in calculating their eligibility and benefit levels instead of actual telephone costs.

22 VAC 40-601-40.  Administrative disqualification hearing.

A. The local department is responsible for investigating any case of alleged intentional program violation and ensuring that appropriate cases are acted upon either through referral for an administrative disqualification hearing or for prosecution by a court of appropriate jurisdiction.

B. In order for a local department to request an ADH, there must be clear and convincing evidence that demonstrates a household member committed or intended to commit an IPV.

C. The local department shall ensure that evidence against the household member alleged to have committed an IPV is reviewed by either an eligibility supervisor or the local department director to certify that the evidence warrants referral for an ADH.

D. Before submitting the referral for an ADH to the state hearing manager, the local department shall send a notice to the person suspected of an IPV that the member may waive the right to a hearing. The person must sign a waiver request and return it to the local department within 10 days from the date the notice was sent to the household member in order to avoid the submission of the ADH referral.

E. If the local department receives a signed waiver, there will not be a hearing but the person will be disqualified for the length of time prescribed by federal policy.

F. The hearing officer will schedule a date for the ADH and provide written notice to the household member suspected of an IPV by certified mail - return receipt requested or first class mail. The notice must be mailed at least 30 days in advance of the date the ADH scheduled. If the notice is sent using first class mail and is returned as undeliverable, the hearing may still be held. The hearing officer must compare the household's address on the local department referral with other documents associated with the case. A revised notice must be provided to the household member if an error is discovered in the address used for the original notice of the hearing.

G. The requirement to notify the individual about the ADH will be met if there is proof of receipt of the advance notice of the ADH or if there is proof that the person refused to accept the notice.

H. The time and place of the ADH shall be arranged so that the hearing is acceptable to the person suspected of an IPV.

I. The person or representative may request a postponement of the ADH if the request for postponement is made at least 10 days in advance of the date of the scheduled hearing.

J. The ADH may be held even if the person or representative subsequently cannot be located or fails to appear without good cause.

K. If the hearing officer finds that a household member committed an IPV but the hearing officer later determines there was good cause for not appearing, including that the notice was sent to an incorrect address, the previous decision will no longer be valid. A new ADH shall be conducted.

L. A pending ADH shall not affect the household or an individual’s right to be certified and participate in the Food Stamp Program.

M. The hearing officer shall:

1. Identify those present for the record.

2. Advise the person or representative that he may refuse to answer questions during the hearing.

3. Explain the purpose of the ADH, the procedure, how and by whom a decision will be reached and communicated, and the option of either the local department or the household to request an administrative review of the hearing officer’s decision. The hearing officer shall also explain that only the household may seek a change to the hearing officer’s decision through a court of appropriate jurisdiction.

4. Consider all relevant issues. Even if the person or representative is not present, the hearing officer must carefully consider the evidence and determine if any IPV was committed based on clear and convincing evidence.

5. Request, receive and make part of the record all evidence determined necessary to render a decision.

6. Regulate the conduct and course of the hearing consistent with the process to ensure an orderly hearing.

N. The person alleged to have committed an IPV and the representative shall be given adequate opportunity to:

1. Examine all documents and records to be used at the ADH at a reasonable time prior to the ADH as well as during the ADH.

2. Present the case or have it presented by legal counsel or another person.

3. Bring witnesses.

4. Advance arguments without undue interference.

5. Question or refute any testimony or evidence, including the opportunity to confront and cross-examine witnesses.

6. Submit evidence to establish all pertinent fact and circumstances in the case.

O. The hearing officer is responsible for rendering a decision based on clear and convincing evidence from the hearing record that can be substantiated by supporting evidence and applicable regulations.

P. The hearing officer shall prepare a written report of the substance of the findings, conclusions, decisions, and appropriate recommendations.

Q. The hearing officer shall notify the person of the decision in writing and of the household’s right to seek an administrative review or court appeal of the decision.

R. If the hearing officer finds that the individual did commit an IPV, the written decision shall advise that household that disqualification shall occur.

S. The determination of IPV by the hearing officer cannot be reversed by a subsequent fair hearing decision.

T. Upon receipt of the notice of a decision from the hearing officer that the household member is guilty of an IPV, the local department shall inform the household of the reason for the disqualification and the date the disqualification will take effect.
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