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TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-25. Auxiliary Grants Program: Levels of Care and Rate Setting (amending 22 VAC 40-25-10 through 22 VAC 40-25-70; adding 22 VAC 40-25-45).

Statutory Authority:  §§ 63.2-217 and 63.2-800 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until November 3, 2006.

(See Calendar of Events section

for additional information)

Agency Contact: Sandra Coffey, Regional Adult Services Consultant, Virginia Department of Social Services, 1604 Santa Rosa Road, Suite 130, Richmond, VA 23229, telephone (804) 662-9784, FAX (804) 662-7023, email sandra.coffey@dss.virginia.gov.

Basis: Federal authority is found in § 416.2001 of Title XX of the Social Security Act. The state statute providing the mandate for this regulation is found in §§ 63.2-217 and 63.2-800 of the Code of Virginia. Section 63.2-217 of the Code of Virginia authorizes the board to adopt regulations as may be necessary or desirable to carry out the purpose of Title 63.2 of the Code of Virginia. Section 63.2-800 requires the board to adopt regulations for the administration of the Auxiliary Grants Program.
Purpose: The amendment to this regulation is necessary to bring it into compliance with the Code of Virginia and to provide guidelines to protect the health, safety, or welfare of vulnerable adults who meet the criteria for the Auxiliary Grants Program.

Substance: The major changes bring the regulation into compliance with the current Code of Virginia, updating terminology to provide consistency with other department regulations, and adding requirements for an annual audit report and a provider agreement for assisted living facilities. In addition, Code of Virginia references are updated in response to the recodification of Title 63.1.

Issues: The advantage to making these changes is to bring the regulation into compliance with previously promulgated changes. This helps to ensure that auxiliary grants services are provided in a consistent manner across the state in the 120 local departments of social services.

There are no disadvantages to the public and Commonwealth.

Department of Planning and Budget's Economic Impact Analysis: 

The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (2). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB's best estimate of these economic impacts. 

Summary of the proposed regulation.  Section 63.2-800 of the Code of Virginia authorizes the State Board of Social Services to prepare and implement a plan for a state and local funded Auxiliary Grants Program to provide assistance to certain individuals ineligible for benefits under Title XVI of the Social Security Act and to certain other individuals for whom benefits provided under Title XVI of the Social Security Act are not sufficient to maintain the board-established minimum standards of need.

The proposed regulation (i) no longer requires assisted living facilities to submit annual cost reports and instead requires them to submit annual audited financial reports, (ii) modifies the rate setting process for auxiliary grant reimbursement rates for assisted living facilities, and (iii) stipulates that assisted living facilities sign and submit a provider agreement as a condition of participation in the Auxiliary Grants Program.

The proposed regulation also includes changes that make the regulation consistent with current practice. It establishes procedures and requirements for adult foster care providers receiving auxiliary grant payments. These requirements are based on current policy and practice. The proposed regulation also adds clarifying language, modifies existing language, and deletes redundant language. These changes are intended to provide clarification and make the regulation consistent with the Code of Virginia and other Department of Social Services (DSS) and Department of Medical Assistance Services (DMAS) policies and regulations. 

Estimated Economic Impact. The Auxiliary Grants Program is a state and locally funded financial assistance program to provide supplemental financial assistance for social security income recipients and other individuals who would have been eligible for social security income but for excess income who reside in assisted living facilities (ALF) or adult foster care homes (AFC). The auxiliary grant has two components: a monthly reimbursement rate per resident for ALFs and AFCs and a personal needs allowance for an auxiliary grant recipient residing at an ALF or an AFC. The maximum monthly reimbursement rate for ALFs and AFCs is established by state regulations and set forth in the Appropriation Act. Under the existing regulation, licensed ALFs are required to submit regular cost reports. Based on the operating cost and expense data detailed in the cost report, a reimbursement rate is determined. This rate is then compared to the maximum monthly rate, and the lesser of the two is chosen as the auxiliary grant reimbursement rate. The cost to the state and to localities of the Auxiliary Grants Program is the auxiliary grant reimbursement rate less the recipient’s countable income plus the personal needs allowance. The state’s share of the supplemental financial assistance is 80% and local share is 20%. In fiscal year 2003, approximately $24 million was spent on auxiliary grant payments (80% general funds and 20% local matching funds). Currently, the maximum monthly rate is $894 (it is $1,028 in Northern Virginia)1. In fiscal year 2004, the state share per payment was $251 and local share per payment was $63. 

(1) The proposed regulation no longer requires ALFs to submit annual cost reports and instead requires them to submit annual audited financial reports. The reports for each year are to be submitted by June 30 of the following calendar year. Licensed ALFs with 20 or more beds are required to submit an audited financial report. Smaller ALFs (19 or fewer beds) are required to submit an abbreviated audit report that only includes the following information: validation that resident funds are being held separately from the facility’s funds, the number of resident beds occupied during the reporting period, the facility’s operating revenues and expenses, and the facility’s average monthly cost per resident. All audit reports are required to account separately for the personal needs allowance of auxiliary grant recipients.

As discussed above, the existing regulation requires licensed ALFs to submit annual cost reports in order to determine their auxiliary grant reimbursement rate. However, the usefulness of cost reports in setting auxiliary grant rates is moot. A 1997 Joint Legislative Audit and Review Commission (JLARC) report2 concluded that the cost reporting and rate-setting process had almost no effect on the auxiliary grant budget. In 1995, all but two out of 425 licensed adult care residences (defined as ALFs in the proposed regulation) that applied for an auxiliary grant were approved for the maximum monthly rate. Thus, cost reports were found in most cases to yield a monthly cost per resident greater than the maximum authorized monthly rate. In addition, the report found the existing rate setting process to be flawed. For example, an adult care residence’s reported operating costs are arbitrarily increased by 14% during the rate setting process in order to account for inflation and growth. The report concludes that the current rate setting process used to determine auxiliary grant rates for individual adult care residences is not needed and could be abolished. The report recommends that auxiliary grant reimbursement rates be set through the state’s budget process. A 1998 study3 submitted to DMAS and DSS also recommended that the state consider eliminating the filing of cost reports by adult care residences, and base auxiliary grant reimbursement rates on federal maintenance of effort requirements. The state could conduct periodic studies to determine whether auxiliary grants need to be increased beyond federal requirements. The study found that, based on cost verification of 30 adult care residence cost reports with the reporting year ending in 1997, the detail and accuracy of accounting records at adult care residences were inadequate to prepare a cost report that reasonably reflected the cost of providing care to residents. In addition, the design of the cost report prevented the collection of sufficiently detailed information to accurately determine the cost of care to residents. The maximum monthly rate was found to be adequate for adult care residences with over 30 beds. Small adult care residences had costs well above the maximum monthly rate, but some of them were government or not-for-profit facilities with residents having special needs and special sources of payment to meet those needs. Most adult care residences were found to have revenues sufficient to cover their costs. 4
The usefulness of cost reports in enforcing the requirements of the regulation and preventing the exploitation of residents at adult care residences is also moot. The 1997 JLARC report noted that cost reports are not based on audited financial information. A review of cost reports filed in 1995 revealed numerous discrepancies between the data reported in the cost report and the adult care residence’s general ledger system. While DSS can retroactively adjust the reimbursement rate upon finding such discrepancies, the report found that this provision had not been enforced. The lack of enforcement was partly because the agency believed that even if the errors were to be corrected the facility would still qualify for the maximum monthly rate. The report did recognize the necessity of some financial data collection. It recommended that DMAS collect appropriate financial data for prospective rate setting for assisted living services, and take steps to improve the financial information reported by adult care residences, including requiring audited financial reports from facilities above a certain size threshold.5 The 1998 CHPS Consulting and Clifton Gunderson study also found that adequate safeguards and procedures were not in place in the areas of cost documentation and compliance with regulatory standards. For example, many adult care residences could not account for resident funds in their keeping, especially the personal needs allowance provided to residents under the Auxiliary Grants Program. The study recommended that the state consider ways of enforcing requirements concerning the safeguard of resident funds held by adult care residences.

In response, DSS has decided to modify the rate-setting process (discussed later in the analysis) and require ALFs to submit audited financial reports in place of cost reports on an annual basis. The proposed regulation does not require AFCs to submit annual audit reports.  An AFC is a facility that provides room, board, supervision, and special services for up to three adults with physical or mental needs. AFCs are currently not required to submit cost or audit reports. DSS does not believe the audit requirement to be necessary for such facilities.

The requirement for ALFs to submit annual audited reports is likely to impose economic costs and produce economic benefits. ALFs will incur additional costs in preparing and submitting annual audited financial reports. However, some of this additional cost is likely to be offset by ALFs no longer being required to prepare and submit an annual cost report. Based on information collected by DSS from a sample of ALF administrators, the cost of an independent financial audit is estimated to range from $400 to $700, depending on the size and scope of the facility. The cost of preparing a cost report was found to vary widely across facilities, from $50 to $2,000. DSS does not believe that the proposed requirement is likely to impose significant additional costs on ALFs.  Many of these facilities are already conducting financial audits on an annual basis. A DSS phone survey of a pool of randomly selected ALFs found that all facilities surveyed reported preparing or hiring someone to prepare an annual audited financial report.6 According to DSS, facilities contacted were supportive of the idea of replacing cost reports with audited financial reports, as long as the submittal date was consistent with their tax-filing deadline. Thus, facilities already preparing audited financial reports will not incur any additional costs as a result of the proposed requirement and will, in fact, realize cost savings from not having to prepare and submit separate cost reports. Facilities not currently preparing audited financial reports will have to incur the additional costs of preparing and submitting an audited financial report. However, some of this additional cost will be offset by not having to prepare and submit a cost report.

The proposed change is also likely to produce some economic benefits. According to DSS, there have been instances of exploitation of residents in ALFs, such as the co-mingling of a resident’s personal needs allowance with the facility’s funds, residents not receiving the services being paid for by the auxiliary grant, and public pay residents being charged more than the auxiliary grant rate. The 1997 JLARC report and the 1998 CHPS Consulting and Clifton Gunderson study found cost reports to be inadequate for the purposes of enforcing existing requirements and recommended that the state consider taking steps to improve enforcement. DSS believes that replacing cost reports with audited financial reports will provide better enforcement of existing requirements, better protection for ALF residents, and ensure better accountability and utilization of state and local resources. To the extent that the proposed change achieves these goals, it is likely to produce economic benefits.

The net economic impact of the proposed change will depend on whether the additional costs associated with the proposed change are greater than or less than the additional benefits. It is not possible to precisely estimate the costs and benefits of the proposed change at this time. However, the additional cost to ALFs of the meeting the proposed requirement does not appear to be very large. Most ALFs already appear to conduct annual financial audits and, to that extent, not having to prepare and submit a separate cost report is likely to provide them with cost savings.7 For those ALFs not currently conducting annual financial audits, the additional cost of replacing the cost report with an audit report is not likely to be very large. Thus, to the extent that the proposed change allows for better enforcement of existing requirements without imposing significant additional costs on ALFs, it is likely to have a net positive economic impact. 

(2) The proposed regulation modifies the rate setting process for auxiliary grant reimbursement rates for ALFs. As discussed above, auxiliary grant reimbursement rates for ALFs is the lesser of two rates, the maximum authorized monthly rate and the reimbursement rate calculated based on an ALF’s cost report. However, as discussed in the previous section, the usefulness of cost reports in rate setting is moot. The 1997 JLARC report found that the cost report-based rate setting process was flawed and had almost no effect on the auxiliary grant budget. The report recommended setting reimbursement rates through the state budget process. The 1998 CHPS Consulting and Clifton Gunderson study found that cost reports were not adequate for the purpose of accurately determining the cost of providing care to ALF residents. The study recommended basing the reimbursement rates on federal maintenance of effort requirements. Under the proposed regulation, the auxiliary grant reimbursement rate for ALFs is the maximum monthly rate (as established in state regulations and set forth in the appropriation act or as set forth by changes in the federal maintenance of effort formula). The auxiliary grant amount will be the maximum monthly rate less the recipient’s countable income plus the personal needs allowance.8
The proposed change is likely to have a small net positive economic impact. According to DSS, most ALFs are already being reimbursed at the maximum monthly rate. Thus, the proposed change is not likely to affect either auxiliary grant payments received by ALFs or the state and local auxiliary grant budget. However, to the extent that the rate setting process is simplified and made less burdensome, it is likely to produce economic benefits. For example, ALFs are currently required to submit cost reports within a year of when their auxiliary grant reimbursement rate was last established. The cost report is then used when establishing a new reimbursement rate (usually the maximum monthly rate). It can take more than a month after the cost report has been submitted for the new reimbursement rate to become effective. Thus, in order to ensure that they are reimbursed at the appropriate rate, ALFs need to keep track of when their reimbursement rate was last established and submit their cost report such that there is enough time for the new reimbursement rate to come into effect. Under the proposed regulation, the maximum monthly rate will be applied automatically in determining the auxiliary grant payment to ALFs. Thus, ALFs will be able to receive the same auxiliary grant payments as before, but with a lot less paperwork and a lot fewer administrative requirements.

While the proposed rate setting process is an improvement over the existing process, ways of improving the rate setting process even further should be considered. For example, evaluation of the maximum monthly rate by DSS on a regular basis and differentiation in the maximum monthly rate between ALFs of different sizes could lead to improvements in the rate-setting process. Currently, the state is only required to meet federal maintenance of effort requirements. This requirement stipulates that when social security income increases, the state must maintain and not reduce the state supplement, ensuring that the entire amount of the social security income increase reaches the recipient. Failure to meet this requirement could jeopardize the state’s federal Medicaid funding. As discussed above, the 1998 CHPS Consulting and Clifton Gunderson study found that there was no demonstrated need at the time of the study for across-the-board increases in the auxiliary grant rate other than to meet federal maintenance of effort requirements. The median cost per resident for the 30 facilities subject to cost verification was on average 5.8% higher than the maximum monthly rate. The median revenue to cost ratio was 1.08 and the mean revenue to cost ratio was 1.06. 

However, there was a wide variation in costs between facilities depending on their size. For example, the maximum rate was found to be reasonably adequate for adult care residences with more than 30 beds, but was significantly lower than costs for adult care residences with less than 30 beds. Some of the smaller facilities had residents with special needs and special sources of funding, but others did not. In addition, the study found that there might be auxiliary grant overpayments to some adult care residences. Of the 30 adult care residences subject to cost verification, all reported costs higher than the maximum monthly rate. The cost verification process reduced the cost of nine of the 30 adult care residences to below the maximum rate (even with a 10% profit add-on).9 Thus, conducting periodic studies to determine the average monthly cost to ALFs of different sizes of providing services to residents (both with and without special needs) may be useful in the rate setting process. Information from such studies combined with federal maintenance of effort requirements could be used to determine the maximum monthly rate and could lead to improvements in the rate setting process. 
(3) The proposed regulation stipulates that assisted living facilities sign and submit a provider agreement as a condition of participation in the Auxiliary Grants Program. The provider agreement is to be signed and submitted to DSS at the time an ALF applies for licensure. The proposed regulation establishes the conditions to be agreed to by an ALF as part of the provider agreement. These conditions are based on existing requirements. According to DSS, the proposed change is similar to the provider agreement requirement in DMAS’s assisted living program. 

The proposed change is not likely to have a significant economic impact. The additional cost to ALFs of signing and submitting a provider agreement is not likely to be significant. DSS does not intend to charge ALFs any fees relating to the provider agreement. On the other hand, the agency expects the provider agreement to reinforce existing laws and requirements. To the extent the proposed change improves the understanding, implementation, and enforcement of the proposed regulation, it is likely to produce some economic benefits and could have a small net positive economic impact. 

The proposed regulation also includes changes that make the regulation consistent with current practice. It establishes procedures and requirements for adult foster care providers receiving auxiliary grant payments. These requirements are based on current policy and practice. According to DSS, the reimbursement, assessment, and recordkeeping requirements are the same as current practice. Prior to July 2003, AFCs received an auxiliary grant rate that was lower than the ALF auxiliary grant rate.  Since then AFCs have received the same auxiliary grant reimbursement rate as ALFs. As the procedures and requirements for adult foster care providers established in the proposed regulation are already part of current practice, they not likely to have a significant economic impact.  

The proposed regulation also adds clarifying language, modifies existing language, and deletes redundant language. These changes are intended to provide clarification and make the regulation consistent with the Code of Virginia and other Department of Social Services and Department of Medical Assistance Services policies and regulations. To the extent that these changes improve understanding and implementation of the regulation, they are likely to have a small net positive economic impact.

Businesses and Entities Affected. The proposed regulation applies to all assisted living facilities and adult foster care providers accepting auxiliary grant residents. As of April 2004, there were 643 licensed ALFs operating in Virginia, with approximately 373 accepting auxiliary grant residents. In addition, there are 63 approved adult foster care homes currently operating in Virginia.

Assisted living facilities will now be required to submit annual audited financial reports in place of annual cost reports, accept reimbursement for auxiliary grant residents at the maximum monthly rate established by state regulations, and sign a provider agreement at the time of licensure. The requirements for adult foster care remain unchanged compared to current practice. 

Localities Particularly Affected. The proposed regulation applies to all localities in the Commonwealth. 

Projected Impact on Employment. The proposed regulation is not likely to have a significant impact on employment in the Commonwealth. 

Effects on the Use and Value of Private Property. The proposed regulation is not likely to have a significant impact on the use and value of private property. Assisted living facilities will now be required to submit annual audited financial reports in place of annual cost reports, accept reimbursement for auxiliary grant residents at the maximum monthly rate established by state regulations, and sign a provider agreement at the time of licensure. However, the net economic impact of these changes on the use and value of private property is not likely to be significant. 

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget with the following exceptions:

1. The analysis refers to Auxiliary Grants’ relationship to "social security income." The relationship is to SSI or "supplemental security income."
2. The analysis states, "Currently, the maximum monthly rate is $894 (it is $1,028 in Northern Virginia)." The actual current maximum monthly rate is $1,010 for most of the state and $1,162 in Planning District Eight in Northern Virginia.

Summary:

This regulatory action updates terminology and establishes guidelines and expectations relative to (i) the requirements to participate in the Auxiliary Grants Program, (ii) minimum services to be provided, and (iii) establishment of reimbursable rates and reporting requirements. Changes provide that (i) only the recipient or representative is authorized to cash or deposit the auxiliary grant payment, (ii) providers must submit an annual audit report instead of the current annual cost report, and (iii) providers are prohibited from charging additional fees to recipients. The term "adult care residence" is replaced with "adult living facility."

CHAPTER 25. 

AUXILIARY GRANTS PROGRAM: LEVELS OF CARE AND RATE SETTING.

22 VAC 40-25-10. Definitions. 

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise: 

"Adult care residence" means any place, establishment, or institution, public or private, operated or maintained for the maintenance or care of four or more adults who are aged, infirm, or disabled and who are cared for in a primarily residential setting, except (i) a facility or portion of a facility licensed by the State Board of Health or the Department of Mental Health, Mental Retardation and Substance Abuse Services, but including any portion of such facility not so licensed, and (ii) the home or residence of an individual who cares for or maintains only persons related to him by blood or marriage, and (iii) a facility or any portion of a facility serving infirm or disabled persons between the ages of 18 and 21, or 22 if enrolled in an educational program for the handicapped pursuant to §22.1-214 of the Code of Virginia, when such facility is licensed by the Virginia Department of Social Services as a child-caring institution under Chapter 10 (§ 63.1-195 et seq.) of Title 63.1 of the Code of Virginia, but including any portion of the facility not so licensed. Included in this definition are any two or more places, establishments, or institutions owned or operated by a single entity and providing maintenance or care to a combined total of four or more aged, infirm or disabled adults. 

"Adult foster care (AFC)" means a locally optional program that provides room and board, supervision, and special services to an adult who has a physical or mental health need. Adult foster care may be provided for up to three adults by any one provider who is approved by the local department of social services.
"Applicant" means an adult currently residing or planning to reside in an adult care residence assisted living facility or in adult foster care and who has applied for financial assistance under the Auxiliary Grants Program. 

"Approved rate" means a rate established by the Department of Social Services' Division of Financial Management for use by eligibility workers in local departments in determining Auxiliary Grants Program payments for eligible recipients. 

"Assisted living" means a level of service provided by an adult care residence assisted living facility for adults who may have physical or mental impairments and require at least moderate assistance with the activities of daily living. Included in this level of service are individuals who are dependent in behavior pattern (i.e., abusive, aggressive, disruptive) as documented on the uniform assessment instrument. 

"Assisted living facility" means any congregate residential setting that provides or coordinates personal and health care services, 24-hour supervision, and assistance (scheduled and unscheduled) for the maintenance or care of four or more adults who are aged, infirm or disabled and who are cared for in a primarily residential setting, except (i) a facility or portion of a facility licensed by the State Board of Health or the Department of Mental Health, Mental Retardation and Substance Abuse Services, but including any portion of such facility not so licensed; (ii) the home or residence of an individual who cares for or maintains only persons related to him by blood or marriage; (iii) a facility or portion of a facility serving infirm or disabled persons between the ages of 18 and 21, or 22 if enrolled in an educational program for the handicapped pursuant to § 22.1-214 of the Code of Virginia, when such facility is licensed by the department as a children's residential facility under Chapter 17 (§ 63.2-1700 et seq.) of Title 63.2 of the Code of Virginia, but including any portion of the facility not so licensed; and (iv) any housing project for persons 62 years of age or older or the disabled that provides no more than basic coordination of care services and is funded by the U.S. Department of Housing and Urban Development, by the U.S. Department of Agriculture, or by the Virginia Housing Development Authority. Included in this definition are any two or more places, establishments or institutions owned or operated by a single entity and providing maintenance or care to a combined total of four or more aged, infirm or disabled adults. Maintenance or care means the protection, general supervision and oversight of the physical and mental well-being of an aged, infirm or disabled individual.

"Audit report" is an annual report prepared by the assisted living facility’s private auditor. The auditor shall determine that the financial statements of the auditee are presented fairly and in conformity with generally accepted accounting principles. 

"Auxiliary Grants Program" means a state and locally funded assistance program to supplement income of a Supplemental Security Income (SSI) recipient or adult who would be eligible for SSI except for excess income, who resides in an adult care residence assisted living facility or in adult foster care with an approved rate.

"Case manager" means an employee of a public human services agency having a contract with the Department of Medical Assistance Services to provide case management services and who is qualified to perform case management activities. 

"Cost report" means Adult Care Residences Cost Report. 

"Department" means the Virginia Department of Social Services. 

"Established rate" means the auxiliary grant rate as set forth in the appropriation act or as set forth to meet federal maintenance of effort requirements.
"Minimum rate" means the rate used to determine eligible auxiliary grant recipient reimbursement prior to the establishment of the residence's approved rate. 

"Newly licensed adult care residence assisted living facility" means a residence facility that has been licensed for 12 months or less and is submitting a cost report for the first time for the establishment of a rate in excess of the minimum rate. 

"Nonoperating Other operating expense" means expenses incurred by the residence provider for activities other than those that are not directly related to the care of residents. 

"Nonoperating Other operating revenue" means income earned by the residence provider for activities other than those that are not directly related to the care of residents. 

"Operating costs" means the allowable expenses incurred by an adult care residence a provider for activities directly related to the care of residents. 

"Personal needs allowance" means an amount of money reserved for meeting minimal the adult's personal needs when computing the amount of the auxiliary grant. 

"Personal representative" means the person representing or standing in the place of the recipient for the conduct of his affairs. This may include a guardian, conservator, attorney-in-fact under durable power of attorney, next-of-kin, descendent, trustee, or other person expressly named by the recipient as his agent.

"Provider" means an assisted living facility that is licensed by the Department of Social Services or an adult foster care provider that is approved by a local department of social services.

"Provider agreement" means a document that the assisted living facility must complete and submit to the department when requesting to be licensed as an assisted living facility provider and approved for admitting auxiliary grant recipients.

"Qualified assessor" means an entity contracting with the Department of Medical Assistance Services (DMAS) to perform nursing facility preadmission screening or to complete the uniform assessment instrument for a home and community-based waiver program including an independent physician contracting with DMAS to complete the uniform assessment instrument for residents of the adult care residence, or any hospital which has contracted with DMAS to perform nursing facility preadmission screening. individual who is authorized to perform an assessment, reassessment, or change in level of care for an applicant to or resident of an assisted living facility. 
"Rate" means the approved auxiliary grant rate. 

"Recipient" means an adult approved to receive financial assistance under the Auxiliary Grants Program when residing in an adult care residence a licensed assisted living facility or an approved adult foster care provider with an approved rate. 

"Residence" means an adult care residence. 

"Residential living" means a level of service provided by an adult care residence assisted living facility for adults who may have physical or mental impairments and require only minimal assistance with the activities of daily living. Included in this level of service are individuals who are dependent in medication administration as documented on the uniform assessment instrument. This definition includes independent living facilities that voluntarily become licensed. 

"Uniform assessment instrument" means the department-designated assessment form. It is used to record assessment information for determining the level of service that is needed.
"Virginia Department of Medical Assistance Services (DMAS)" means the single state agency designated to administer the Medical Assistance Program in Virginia.

22 VAC 40-25-20. Assessment. 

A. In order to receive payment from the Auxiliary Grants Program for care in an adult care residence assisted living facility or in adult foster care, applicants shall have been assessed by a case manager or other qualified assessor using the uniform assessment instrument and determined to need residential living care or assisted living care or adult foster care. 

B. In order to continue receiving payment from the Auxiliary Grants Program, recipients residing in adult care facilities on February 1, 1996, shall have been assessed by a case manager or other qualified assessor no later than 12 months from February 1, 1996, and determined to need residential care or assisted living care in an adult care residence. Provisions shall be made by the department in Auxiliary Grants Program policy for grandfathering in those recipients who do not meet the criteria for residential care. 

C. B. As a condition of eligibility for the Auxiliary Grants Program, a uniform assessment instrument shall be completed on a recipient prior to admission, at least once every 12 months annually, and whenever there is a significant change in the individual's level or care, and a determination is made that the individual needs residential or assisted living care in an adult care residence assisted living facility or adult foster care.

D. C. The assisted living facility or adult foster care provider are prohibited from charging a security deposit or any other form of compensation for providing a room and services to the recipient. The collection or receipt of money, gift, donation or other consideration from or on behalf of a recipient for any services provided is prohibited.
22 VAC 40-25-30. Basic services. 

The rate established by the department for an adult care residence providing residential living care or assisted living care under the Auxiliary Grants Program shall cover the following services: 

1. Room and board. 

a. Provision of a furnished room; 

b. Housekeeping services based on the needs of the recipient; 

c. Meals and snacks by licensing regulations, including extra portions of food at mealtime and special diets; provided in accordance with 22 VAC 40-71 including, but not limited to, food service, nutrition, number and timing of meals, observance of religious dietary practices, special diets, menus for meals and snacks, and emergency food and water. A minimum of three well-balanced meals shall be provided each day. When a diet is prescribed for a resident by his physician, it shall be prepared and served according to the physician’s orders. Basic and bedtime snacks shall be made available for all residents desiring them and shall be listed on the daily menu. Unless otherwise ordered in writing by the resident’s physician, the daily menu, including snacks, for each resident shall meet the guidelines of the U.S. Department of Agriculture’s Food Guide Pyramid, taking into consideration the age, sex and activity of the resident. Second servings shall be provided, if requested, at no additional charge. At least one meal each day shall include a hot main dish.

d. Clean bed linens and towels as needed by the recipient and at least once a week. 

2. Maintenance and care. 

a. Minimal assistance with personal hygiene including bathing, dressing, oral hygiene, hair grooming and shampooing, care of clothing, shaving, care of toenails and fingernails, arranging for haircuts as needed, and care of needs associated with menstruation or occasional bladder or bowel incontinence; 

b. Medication administration as required by licensing regulations including insulin injections; 

c. Provision of generic personal toiletries including soap and toilet paper; 

d. Minimal assistance with the following: 

(1) Care of personal possessions; 

(2) Care of funds if requested by the recipient and residence provider policy allows this practice, and are in compliance with 22 VAC 40-71-440 through 22 VAC 40-71-460, Standards and Regulations for Licensed Assisted Living Facilities;
(3) Use of the telephone; 

(4) Arranging transportation; 

(5) Obtaining necessary personal items and clothing; 

(6) Making and keeping appointments; and

(7) Correspondence. ; 

e. Securing health care and transportation when needed for medical treatment; 

f. Providing social and recreational activities as required by licensing regulations; and

g. General supervision for safety. 

22 VAC-25-40. Personal needs allowance. 

A. The personal needs allowance is included in the monthly auxiliary grant payment to the resident and must be used by the auxiliary grant recipient for personal items. These funds shall not be commingled with the funds of the provider. The personal needs allowance for the recipient shall not be charged by the residence provider for any item or service not requested by the resident recipient. The residence provider shall not require a resident an auxiliary grants recipient or his personal representative to request any item or service as a condition of admission or continued stay. The residence provider must inform the resident recipient or his personal representative requesting an item or service for which a charge will be made that there will be a charge for the item or service and what the charge will be of a charge for any requested item or service not covered under the auxiliary grant and the amount of the charge. The personal needs allowance is expected to cover the cost of the following categories of items and services: 

1. Clothing; 

2. Personal toiletries not included in those to be provided by the adult care residence provider or if the recipient requests a specific type or brand of toiletries; 

3. Personal comfort items including tobacco products, sodas, and snacks beyond those required by licensing regulations in subdivision 1 c of 22 VAC 40-25-30;

4. Barber and beauty shop Hair care services; 

5. Over-the-counter medication, medical copayments and deductibles, insurance premiums; 

6. Other needs such as postage stamps, dry cleaning, laundry, direct bank charges, personal transportation, and long distance telephone calls; 

7. Personal telephone, television, or radio; 

8. Social events and entertainment offered outside the scope of the activities program; 

9. Other items agreed upon by both parties except those listed in subsection B of this regulation section. 

B. The personal needs allowance shall not be encumbered by the following: 

1. Recreational activities required by licensing regulations (including any transportation costs of those activities); 

2. Administration of accounts (bookkeeping, account statements); 

3. Debts owed the residence provider for basic services as outlined by regulations; 

4. Charges for laundry by the adult care residence which exceed Provider laundry charges in excess of $10 per month. 

22 VAC 40-25-45. Conditions of participation in the Auxiliary Grants Program.

A. Provider agreement for assisted living facilities. 

1. As a condition of participation in the Auxiliary Grants Program, the assisted living facility provider is required to complete and submit to the department a signed provider agreement as stipulated below. The agreement is to be submitted with the application to be a licensed assisted living facility.
2. The assisted living facility provider shall agree to the following conditions in the provider agreement to participate in the Auxiliary Grants Program:

a. Provide services in accordance with all laws, regulations, policies, and procedures that govern the provision of services in the facility;

b. Submit an annual financial audit by June 30 of each year;

c. Care for auxiliary grant recipients in accordance with the requirements herein at the current established rate;
d. Refrain from charging the recipient, his family, or his authorized personal representative a security deposit or any other form of compensation as a condition of admission or continued stay in the facility;
e. Accept the auxiliary grant payment as payment in full for services rendered, except as permitted herein;

f. Account for the resident’s personal needs allowance separate and apart from other facility funds;

g. Provide the local department of social services a 60-day written notice when a recipient is to be discharged from the facility;

h. Provide a 60-day written notice to the department in the event of the facility’s closure or ownership change; and

i. Return to the local department of social services all auxiliary grant funds received after the death or discharge date of an auxiliary grant recipient in the facility.

B. As a condition of participation in the Auxiliary Grants Program, the adult foster care provider shall be approved by a local department of social services and comply with the requirements set forth in 22 VAC 40-770.
22 VAC 40-25-50. Establishment of Established rate.
A. Submission of a cost an audit report to the department's Division of Financial Management, Bureau of Cost Accounting department is required to establish a rate in excess of the minimum rate for an assisted living facility to accept residents who receive an auxiliary grant. 

B. The rate shall be calculated based on operating cost data reported on the cost report. Total operating costs shall be reduced by any nonoperating revenue, less nonoperating expenses. If nonoperating expenses exceed nonoperating revenue, no adjustment is made. These costs are then adjusted in accordance with department policy to recognize operation changes, growth, and inflation. Based on the greater of actual filled bed days or 85% of bed capacity, a monthly rate per resident shall be calculated. 

C. The established rate shall be the lesser of the calculated rate or the maximum authorized monthly rate established by state regulations as set forth in the Appropriations Act. 

D. Rates B. The rate shall be valid for 12 months unless the residence assisted living facility is required to submit a new cost audit report as a result of (i) significant operational changes as defined by department policy, or (ii) the residence assisted living facility changes ownership, or (iii) the residence assisted living facility changes location, or (iv) the adult foster care provider is no longer approved by the local department of social services.
E. Newly licensed adult care residences shall operate for a minimum of 90 days prior to submission of a cost report for the purpose of establishing a rate. During the first 90 days of operation, the adult care residence's rate shall be the minimum rate. When cost reports are submitted no later than 60 days after the end of the first 90 days of operation, the effective date of the rate shall be made retroactive to the residence's date of licensure. When cost reports are submitted more than 150 days after licensure, the effective date of the rate shall be no later than the first day of the second month following receipt of the cost report by the department's Division of Financial Management. 

C. The auxiliary grant rate for recipients authorized to reside in an assisted living facility or in adult foster care is the established rate as set forth in the appropriation act, plus the personal needs allowance minus the recipient’s countable income. The effective date is the date of the individual’s approval by the local department of social services for an auxiliary grant. 

F. Adult care residences D. Assisted living facilities that have been in licensed operation in excess of 12 months shall establish an initial approved rate by submitting a cost report for the preceding calendar year submit an annual audited financial report by June 30 for the preceding calendar year.  In lieu of an audited financial report, facilities that are licensed for 19 or fewer beds may submit an audited report that includes only the following: validation that resident funds are held separately from any other funds of the facility; number of resident beds occupied during the reporting period; operating revenue and expenses; and average monthly cost per resident. The cost audit report shall be reviewed by the department's Division of Financial Management and the approved rate established department. The approved rate shall be the lesser of the calculated rate or the maximum authorized established rate established by state regulations as set forth in the Appropriations appropriation act. The approved rate shall become effective no later than the first day of the second month following the month the cost report is received by the department's Division of Financial Management or as set forth by changes in the federal maintenance of effort formula. The approved rate will be retroactive to the first month of the calendar year. If a provider fails to submit an annual audit report for a new calendar year, the provider will not be authorized to accept new auxiliary grant recipients.

G. After the initial approved rate is established, cost reports shall be submitted annually to the department's Division of Financial Management. If a provider that has previously established a rate fails to submit a cost report, the rate for residential living care shall become the minimum rate at the end of the twelfth month from the date the last rate was set. 

22 VAC 40-25-60. Reimbursement. 

Any moneys in excess of the provider's established rate contributed toward the cost of care pending public pay eligibility determination shall be reimbursed to the recipient or contributing party by the adult care residence assisted living facility or adult foster care provider once eligibility for public pay is established and that payment received. The auxiliary grants payment shall be made payable to the recipient, who will then reimburse the provider for care. If the recipient is not capable of managing his finances, his personal representative is responsible for reimbursing the provider. In the event an assisted living facility is closed or sold, the facility shall provide verification that all recipient funds, including auxiliary grants funds, have been transferred and shall obtain a signed receipt from the new owner or new facility. In the event of a recipient’s death or discharge, the provider shall give to the resident’s personal representative a final accounting of the recipient’s funds within 30 calendar days of the event. All auxiliary grants funds received after the death or discharge date shall be returned to the department as soon as practicable. Providers who do not comply with the requirements of this regulation may be subject to adverse action.
22 VAC 40-25-70. Audits. 

A. All financial information reported by an adult care residence assisted living facility on the cost report annual audit report shall be reconcilable to the residence's general ledger system or similar records. The audit shall account separately for the personal needs allowance of auxiliary grant recipients. All cost reports are subject to audit by the department of Social Services. Financial information which that is not reconcilable to the residence's provider's general ledger or similar records could result in retroactive adjustment of the rate and establishment of a liability to the provider. Records shall be retained for three years after the end of the reporting period or until audited by the department, whichever is first. 

B. All records maintained by an adult foster care provider, as required by 22 VAC 40-770, shall be made available to the department or the approving local department of social services upon request. All records are subject to audit by the department. Financial information that is not reconcilable to the provider's records could result in retroactive adjustment of the rate and establishment of a liability to the provider. Records shall be retained for three years after the end of the reporting period or until audited by the department, whichever is first.
VA.R. Doc. No. R03-210; Filed August 10, 2006, 1:23 p.m.

1 As of January 1, 2004, social security income (included as part of a recipient’s countable income) was $564.


2 Services for Mentally Disabled Residents of Adult Care Residences, 1997, Joint Legislative Audit and Review Commission Report, House Document No. 4.


3 A Study of the Costs of Adult Care Residences Serving Auxiliary Grant Recipients in Virginia, 1998.  Prepared by CHPS Consulting and Clifton Gunderson, P.L.L.C., and submitted to the Commonwealth of Virginia Department of Medical Assistance Services and Department of Social Services.  


4 The median ratio of revenue to cost was 1.08.


5 The 1997 JLARC report looked at a subset of the adult care residence population, i.e., mentally disabled residents of adult care residences.  


6 The number of ALFs selected for the survey within each bed capacity range was proportional to the actual number of ALFs within that range.  


7 A precise estimate of the number of ALFs that do or do not conduct annual financial audits is not known.  


8 Under the existing regulation, the auxiliary grant amount is the minimum of the maximum monthly rate and the reimbursement rate calculated based on an ALF’s cost report less the recipient’s countable income plus the personal needs allowance.


9 It should be noted that approximately one-third of the costs reduced were due to a lack of documentation.  Thus, it is possible that with appropriate documentation some of these costs would not have been disallowed.
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