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TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation:  22 VAC 40-41. Neighborhood Assistance Tax Credit Program (amending 22 VAC 40-41-10 through 22 VAC 40-41-50, 22 VAC 40-41-55 and 22 VAC 40-41-60).

Statutory Authority:  §§ 63.2-217 and 63.2-2002 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until November 3, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  J. Mark Grigsby, Director, Office of Community Services, 7 North Eighth Street, Richmond, VA 23219, telephone (804) 726-7922, FAX (804) 726-7946 or 
e-mail celestine.jackson@dss.virginia.gov.

Basis: Legal authority for promulgation of this regulation is in §§ 63.2-217 and 63.2-2002 of the Code of Virginia.  While regulations for this program are not mandated, § 63.2-2002 of the Code of Virginia allows the department the discretion to develop regulations for the equitable distribution of tax credits and the fair and efficient operation of the program.

Purpose: The changes and clarifications to this regulation will make the program more equitable and the language more consistent, benefiting both approved organizations, and their donors and the clients they serve. Improvements to this program will have a direct impact on the approved organizations and an indirect impact on families and individuals they serve. Ensuring that only viable organizations participate in the Neighborhood Assistance Program (NAP) helps protect the health, safety, and welfare of citizens who receive their services.

These are amendments to the regulations for the program. NAP is a state tax credit program that was established by the General Assembly in 1981. The program uses tax credits as an incentive for businesses and, with certain restrictions, individuals, to make donations to an approved organization. To be a participant an organization must be a 501 (c) (3) or (4) whose primary function is providing assistance to impoverished individuals and families. Tax credits are issued for 45% of the donation value within the minimum and maximum guidelines.

The amendments will make several technical and clarifying changes including updating code citations and correcting inconsistencies in terminology. In addition, amendments are being proposed to ensure the availability of tax credits and their equitable distribution among approved organization. Also, amendments are being proposed to ensure fairness in the valuation of certain donated items and to improve the process for determining eligibility of organizations applying to participate in NAP.

Substance: Definitions were added and clarified. In addition, a revision provides uniform and consistent terminology for approved organizations. A new section was added to consolidate all eligibility criteria and add an additional requirement. The language was also simplified to more clearly describe the process used to allocate tax credits among approved organizations.  In addition, a cap of $500,000 was added.

The language was simplified to more clearly describe the process used to determine the value of donations. In addition, a new rule was added for determining the value of donated items to be sold, auctioned or raffled.

A definition for the date of certain donated items was added.

Issues: This regulation provides a new method for determining the value of items donated to be sold, auctioned, or raffled. Currently, these items are valued using IRS guidelines. The proposed regulations would establish the value as the lesser of the value using IRS guidelines or the proceeds received by the nonprofit organization at the time of sale.  In most cases, the nonprofit organization does not receive the value in relation to IRS guidelines for sold items. The adoption of this new rule could decrease the amount of tax credits received by the donating business that could reduce the incentive for a business to make a donation of this type. The new rule would ensure that tax credits issued would directly reflect the actual proceeds received by the nonprofit organization. This would also allow the nonprofit organization to receive the maximum benefit from their tax credit allocation.

The proposed regulation provides a maximum allocation of a $500,000 to an approved organization per program year. This cap will limit the amount of tax credits available to certain organizations to use as an incentive to receive donations. This could reduce the total amount of donations these approved organizations would receive. This change will ensure that the program is not dominated by just a few organizations and will continue to allow a diverse group of organizations to participate in the program. It will also ensure that approved organizations will operate throughout the state.

This regulation includes an eligibility requirement that at least 60% of clients served must be impoverished and that at least 75% of an organization’s revenue is used in support of their program services. These provisions help ensure that the primary function is assisting impoverished individuals. The requirement that at least 60% of impoverished served has be in practice for two years and meets the legislative intent of the program. Organizations that do not meet the 60% requirement will not be eligible for the program. The 75% requirement is an effort to ensure that an organization uses their revenue to provide services to the impoverished population each year. 
Department of Planning and Budget's Economic Impact Analysis: 

Summary of the proposed regulation. The Board of Social Services (board) proposes to amend the Neighborhood Assistance Tax Credit Program (program) by capping the tax credits available to any one eligible organization in a given year at $500,000, requiring organizations that apply for inclusion into the program expend at least 75% of revenues received in any given year for ongoing programs during that year and limiting the tax credit that can be taken by businesses  that donate goods for sale, auction or raffle to the lesser of either Internal Revenue Service (IRS) valuation or actual proceeds generated for the eligible organization. The proposed regulation also promulgates several points of long standing policy into regulation.

Result of analysis. There is insufficient data to determine if the benefits of these regulatory changes will outweigh the extra compliance costs that participating charities will accrue.  Detailed analysis of these benefits and costs can be found in the next section.
Estimated economic impact. The Neighborhood Tax Credit Program allows approved neighborhood charitable organizations that offer services to poor people to offer tax credits to businesses and individuals from whom they receive donations. These tax credits, because they represent a dollar-for-dollar reduction in tax liability, provide a greater economic incentive to donate than do the standard tax deductions allowed by the Commonwealth. This program was authorized by the legislature during the 1981 legislative session and is currently slated to end after fiscal year (FY) 2009. The Department of Social Services’ Office of Community Services expects the program to be reauthorized so that tax credits may be issued beyond 2009.  

The current regulation and relevant sections of the Code of Virginia that govern the Neighborhood Tax Credit Program do not place a limit on the amount of tax credit dollars that will be available to any one eligible organization; this proposed regulation will cap available tax credits at $500,000. Right now, no eligible organization has received tax credits in excess of the proposed cap, but several organizations were allotted over $400,000 this past fiscal year. The board believes that this cap, along with other provisions in current regulation, will insure that there are tax credits available for new organizations that apply for inclusion into the program and will better reflect the intent of the legislature which has directed the board to “provide for the equitable allocation of the available… tax credits.”  

Since all participating organizations receive tax credits that fall short of the cap right now, this change should not disrupt current fundraising efforts. Eligible organizations will, however, have to adjust their future fundraising plans to reflect this new limitation. This new provision is likely to allow more neighborhood organizations to participate in the program but may also, to the extent that larger neighborhood organizations can take advantage of economies of scale to provide services more cheaply and to more individuals, reduce the number of impoverished people served as a result of the program’s incentives.

The current regulation is also silent as to when donations to eligible organizations must be used. The board proposes to ensure that money donated to these organizations are used in a timely fashion by mandating that 75% of revenues be expended on current programs during the fiscal year in which they were donated. The board does not require that participating organizations keep donations for which tax credits are issued separate from other revenue that these organizations may receive. Because of this, the board cannot, at this time, narrow its focus and control by imposing the 75% spending requirement on just tax credit donations. This requirement will insure that impoverished aid recipients get a more immediate benefit from donations meant to help them; this requirement will also, because of its emphasis on already existing programs and spending rather than saving, tend to suppress long-term planning and deferred spending that might benefit those recipients more. This requirement, for example, might encourage an organization that provides medical services to seek out more patients now rather than saving money for new facilities or equipment that would tend to expand and improve the services available to existing patients. An emphasis on short-term spending and existing programs to the detriment of long term planning and possible new programs may harm the long-term health of a neighborhood organization; these organizations are, however, perfectly able to avoid the 75% spending requirement by not participating in the program. 

Currently, businesses that contribute goods for sale, auction or raffle are able to receive, from the neighborhood organization to which they are donating, tax credits equal to wholesale fair market value of the goods donated; this is the valuation used by the IRS for charitable contributions. The proposed regulation will only allow contributors to receive tax credits equal to the lesser of either Internal Revenue Service valuation or actual proceeds generated for the eligible organization. Since the proceeds generated by donated goods for eligible organizations is likely very frequently below fair market value for those goods, this new rule will likely decrease the value of the tax credit issued to any given donor. 

Eligible organizations will likely be able to offer tax credits to more donors as the value of each individual’s tax credit eligibility decreases and, so, may be able to solicit more donations under the proposed regulation. This effect will be mitigated by any decrease in individual donations that is caused by the decrease in the value of tax credits available to donors. It is unclear which of these effects will override the other since the motivation to donate to charity is affected by many factors besides the tax effects of any possible donation.

In addition to the requirements enumerated above that also represent new policy, several long-standing policies of the board are being promulgated into regulation with this action. For the last three years, when eligible neighborhood organizations apply for inclusion in the program, they have been required to provide proof that they have been in operation 12 months and that at least 60% of their target service population is impoverished. All participating organizations have had to provide the results of an annual audit to the Office of Community Services. This audit must be performed by an independent auditor, but that auditor’s services may be donated to the organization. Since these have been policy for the last three years, affected organizations should not see any additional economic effects, for good or for ill, as the proposed regulation is promulgated into the Administrative Code.  

Businesses and entities affected. During FY 2004, 220 eligible neighborhood charitable organizations participated in the Neighborhood Assistance Tax Credit Program; 222 organizations participated during FY 2005. This proposed regulation will affect current program participants, organizations who are eligible to participate in this program but do not currently do so and current and potential donors.

Localities particularly affected. All localities in the Commonwealth will be affected by the proposed regulation.

Projected impact on employment. If implementation of the proposed regulation has a less positive impact on donations to neighborhood charitable organizations than has been seen under the present regulation, employment opportunities in those organizations may grow more slowly than they otherwise would have or may even shrink. It is by no means certain that this employment effect will occur, however, since individuals and businesses that make charitable contributions are motivated by a number of factors other than the tax implications of their donations. 

Effects on the use and value of private property. The proposed regulation will likely discourage eligible neighborhood organizations from saving for future capital improvement and program needs. This lack of savings, in the long run, may decrease the value of these organizations capital stock and property.

Donations made by small businesses under this proposed regulation may have less positive tax consequences for donors than donations made under the current regulation have had.

Legal mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. Further, if the proposed regulation has adverse effect on small businesses, Section 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:
The proposed amendments ensure the availability of tax credits and their equitable distribution among approved organizations. Also, the proposed amendments ensure fairness in the valuation of certain donated items and improve the process for determining eligibility of organizations applying to participate in the Neighborhood Assistance Program (NAP). In addition, the proposed amendments make several technical and clarifying changes including updating code citations and correcting inconsistencies in terminology.

22 VAC 40-41-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Approved organization" means a neighborhood organization that has been found eligible to participate in the Neighborhood Assistance Program.

"Audit" means any audit required under the federal Office of Management and Budget's Circular A-133, or, if a neighborhood organization is not required to file an audit under Circular A-133, a detailed financial statement prepared by a an outside independent certified public accountant.

"Business firm" means any corporation, partnership, electing small business (Subchapter S) corporation, limited liability company, or sole proprietorship authorized to do business in this Commonwealth subject to tax imposed by Articles 2 (§ 58.1-320 et seq.) and 10 (§ 58.1-400 et seq.) of Chapter 3, Chapter 12 (§ 58.1-1200 et seq.), Article 1 (§ 58.1-2500 et seq.) of Chapter 25, or Article 2 (§ 58.1-2620 et seq.) of Chapter 26 of Title 58.1 of the Code of Virginia.

"Commissioner" means the Commissioner of the Department of Social Services, his designee or authorized representative.

"Community services" means any type of counseling and advice, emergency assistance, medical care, provision of basic necessities, or services designed to minimize the effects of poverty, furnished primarily to impoverished people.

"Contracting services" means the provision, by a business firm licensed by the Commonwealth of Virginia as a contractor under Chapter 11 (§ 54.1-1100 et seq.) of Title 54.1 of the Code of Virginia, of labor or technical advice to aid in the development, construction, renovation, or repair of (i) homes of impoverished people or (ii) buildings used by neighborhood organizations.

"Education" means any type of scholastic instruction or scholarship assistance to an individual who is impoverished.

"Housing assistance" means furnishing financial assistance, labor, material, or technical advice to aid the physical improvement of the homes of impoverished people.

"Impoverished people" means people in Virginia with incomes at or below 150% of the poverty guidelines as defined by the United States Office of Management and Budget as published in the Federal Register (62 FR 10856), and as updated and republished annually in the Federal Register.

"Job training" means any type of instruction to an individual who is impoverished that enables him to acquire vocational skills so that he can become employable or able to seek a higher grade of employment.

"Neighborhood assistance" means providing community services, education, housing assistance, or job training.

"Neighborhood organization" means any local, regional or statewide organization whose primary function is providing neighborhood assistance for impoverished people, and holding a ruling from the Internal Revenue Service of the United States Department of the Treasury that the organization is exempt from income taxation under the provisions of § 501(c)(3) or § 501(c)(4) of the Internal Revenue Code of 1986, as amended from time to time, or any organization defined as a community action agency in the Economic Opportunity Act of 1964 (42 USC § 2701 et seq.), or any housing authority as defined in § 36-3 of the Code of Virginia.

"Professional services" means any type of personal service to the public which requires as a condition precedent to the rendering of such service the obtaining of a license or other legal authorization and  

22 VAC 40-41-20. Purpose; procedure for becoming neighborhood assistance project an approved organization; eligibility criteria; termination of project status approved organization; appeal procedure.

A. The purpose of the Neighborhood Assistance Program is to encourage business firms and individuals to make donations to neighborhood organizations for the benefit of impoverished people.

B. Neighborhood organizations wishing to become an approved neighborhood assistance project organization must submit a proposal an application and provide the following information to the commissioner of Social Services or his designee. This proposal must be on the form prescribed by the commissioner or his designee and at a minimum contain:
1. A description of their eligibility as a neighborhood organization, the program to be programs being conducted, the impoverished people to be assisted, the estimated amount that will be donated to the program programs, and plans for implementing the program programs.

2. Proof of the neighborhood organization's current exemption from income taxation under the provisions of § 501(c)(3) or § 501(c)(4) of the Internal Revenue Code, or the organization's eligibility as a community action agency as defined in the Economic Opportunity Act of 1964 (42 USC § 2701 et seq.) or housing authority as defined in § 36-3 of the Code of Virginia.

3. A copy of the neighborhood organization's most recent current audit, a copy of the organization's most current federal form 990, a current brochure describing the organization's programs, and a copy of the annual report filed with the Department of Agriculture and Consumer Services' Division of Consumer Protection.

4. A statement of objective and measurable outcomes that are expected to occur and the method the organization will use to evaluate the program's effectiveness.

C. To be eligible for participation in the Neighborhood Assistance Program, the applicant must meet the following criteria:

1. Applicants must have been in operation as a viable entity, providing neighborhood assistance for impoverished people, for at least 12 months.

2. Applicants must be able to demonstrate that at least 60% of the total people served and at least 60% of the total expenditures were for impoverished people. 

3. Applicant’s audit must not contain any significant findings or areas of concern for the ongoing operation of the neighborhood organization.

4. Applicants must demonstrate that at least 75% of total revenue received is expended to support their ongoing programs each year.

C. D. The application period for neighborhood organizations to become approved neighborhood assistance projects will start no later than March 1 15 of each year. All applications must be received by the Department of Social Services no later than the first working business day of May.

D. E. Those organizations applicants submitting all required information and reports, and meeting the eligibility criteria of a neighborhood organization, and whose proposals are consistent with the Neighborhood Assistance Act (§ 63.1-320 et seq. of the Code of Virginia), described in this section will be determined an eligible project for the Neighborhood Assistance Program approved organization. The program year will run from July 1 through June 30 of the following year.

E. F. The commissioner or his designee may terminate a project's an approved organization's eligibility based on a finding of program abuse involving illegal activities or fraudulent reporting on contributions.

F. G. Any neighborhood organization that disagrees with the disposition of their applications its application, or their its termination as an eligible project approved organization, may appeal to the commissioner in writing for a reconsideration. Such requests must be made within 30 days of the denial or termination. The commissioner will act on the request and render a final decision within 30 days of the request for reconsideration.

22 VAC 40-41-30. Allocation of tax credits.

A. The available tax credits will be allocated among all approved projects organizations as follows:

1. Any amounts legislatively set aside for special purposes will be allocated for these purposes.

2. At least 10% of the available amount of tax credits each year shall be allocated to qualified programs proposed by neighborhood approved organizations not receiving allocations in the preceding year; however, if the amount of requested tax credits for qualified programs requested by such neighborhood approved organizations is less than 10% of the available amount of tax credits, the unallocated portion of such 10% shall be allocated to other eligible neighborhood approved organizations.

3. Projects Approved organizations that had received a tax credit allocation within the last four years will be given an allocation based on the average amount of tax credits actually used in prior years. This amount may be reduced by a percentage or be capped in order to stay within the total available funding. 4. The remaining allocation will be distributed among projects which have not received an allocation within the last four years. This The allocation process may include a determination of the reasonableness of requests, caps, and percentage reductions in order to stay within the total available funding.

5. The steps provided in subdivisions 3 and 4 of this subsection may be used for any amount legislatively designated for specific types of projects. Alternate procedures may be developed to ensure equitable distribution of available tax credits.

B. During the program year, neighborhood approved organizations may request additional allocations of tax credits within the limits described in this section. Requests will be evaluated on reasonableness, and funds tax credits will be reallocated on a first-come basis as they become available. Requests for increases to an organization's allocation received more than two weeks after the end of the program year will not be processed.

C. Maximum allocation of tax credits.

1. No organization shall receive an allocation greater than $500,000. 

2. For the process of determining the maximum allocation for an organization whose purpose is to support and benefit another approved organization, the combined allocation will not exceed the $500,000 maximum cap.

C. D. A neighborhood organization shall not assign or transfer an allocation of tax credits to another neighborhood organization without the approval of the Commissioner of Social Services or his designee. Organizations may release all or a portion of their unused tax credit allocation to be reallocated in accordance with subsection B of this section.

22 VAC 40-41-40. Value of donations.

A. The approved neighborhood organization is responsible for maintaining documentation acceptable to as required by the Department of Social Services and establishing to verify the date and value of all donations.

B. The value of donations of cash, including stocks, bonds, or other negotiable items, merchandise, and real estate real estate, and merchandise to be used by the approved organization is the value determined for federal tax purposes using IRS regulations (26 CFR 1 et seq., and as amended).

C. The value of merchandise donated to be sold, auctioned or raffled is the lesser of the value determined for federal tax purposes using IRS regulations or the actual proceeds received by the approved organization.

C. D. The value assigned for donated rent/lease of property the approved organization's facility must be reasonable and cannot exceed the prevailing square footage rental charge for comparable property.

D. E. The value of professional and contracting services is determined as follows:

1. When a business donates professional or contracting services provided by employees, the value of the donation shall be equal to the salary that such employee was actually paid for the period of time that such employee rendered professional or contracting services to the approved program organization. Operating overhead and benefit costs are not included in determining the contribution value.

2. When a sole proprietor, partner in a partnership, or member of a limited liability company renders professional or contracting services to a program an approved organization, the value of the professional or contracting services shall not exceed the lesser of the reasonable cost for similar services from other providers or the maximum amount set forth in  §§ 63.1-325 §§ 63.2-2004 and 63.1-325.1 63.2-2005 of the Code of Virginia.

3. When a physician, dentist, nurse practitioner, physician's assistant, optometrist, dental hygienist, or pharmacist licensed pursuant to Title 54.1 of the Code of Virginia provides health care services, the value of such services shall not exceed the lesser of the reasonable cost for similar services from other providers or the maximum amount set forth in § 63.1-325 of the Code of Virginia.

22 VAC 40-41-50. Donations by businesses and health care professionals.

A. As provided by § 63.1-324 § 63.2-2003 of the Code of Virginia, a business firm shall be eligible for a tax credit based on the value of the money, property, and professional services, and contracting services donated by the business firm during its taxable year to an approved neighborhood organization.

B. No tax credit shall be granted to any business firm for donations to a neighborhood an approved organization providing job training or education for individuals employed by the business firm.

C. Physicians, dentists, nurse practitioners, physician's assistants, optometrists, dental hygienists, and pharmacists licensed pursuant to Title 54.1 of the Code of Virginia who provide health care services without charge at a clinic which is an approved neighborhood organization, and is organized in whole or in part for the delivery of health care services without charge, Health care professionals that meet certain conditions, as specified in § 63.2-2004 C of the Code of Virginia, shall be eligible for a tax credit based on the time spent in providing health care services at for such clinic.

D. All donations must be made directly to the approved organization without any conditions or expectation of monetary benefit from the project. Discounted property or professional services is donations and bargain sales are not an allowable donation donations for the Neighborhood Assistance Program.

E. Granting of tax credits shall conform to the minimum and maximum amounts prescribed in § 63.1-324 § 63.2-2003 of the Code of Virginia.

F. Credits granted to a partnership, electing small business (Subchapter S) corporation, or limited liability company shall be allocated to their individual partners, shareholders, or members, respectively, in proportion to their ownership or interest in such business entities.

G. The Neighborhood Assistance project approved organization and its donor shall complete a certification on a form prescribed by the Department of Social Services and submit it to the commissioner or his designee. The certification shall identify the date, type and value of the donation.

H. All certifications must be submitted to the commissioner or his designee within four years of the date of donation.

I. Upon receipt and approval of the certification, the commissioner or his designee shall issue a tax credit certificate to the business.

22 VAC 40-41-55. Donations by individuals.

A. As provided in § 63.1-325.2 § 63.2-2006 of the Code of Virginia, an individual shall be eligible for a tax credit for a cash donation to a Neighborhood Assistance project an approved organization.

B. Such donations are subject to the minimum and maximum amounts and other provisions set forth in § 63.1-325.2 § 63.2-2006 of the Code of Virginia.

C. The Neighborhood Assistance project approved organization and the individual shall complete a certification on a form prescribed by the Department of Social Services and submit it to the commissioner or his designee. The certification shall identify the date and amount of the donation.

D. All certifications must be submitted within four years of the date of donation.

D. E. Upon receipt and approval of the certification, the commissioner or his designee shall issue a tax credit certificate to the individual.

22 VAC 40-41-60. Determining date of donation.

A. The date of donation for cash, including stocks, bonds, or other negotiable items, merchandise, and real estate real estate, and merchandise to be used by the approved organization, is the date used for federal tax purposes according to IRS regulations.

B. The date of the donation for merchandise donated to be sold, auctioned or raffled is the date the proceeds were received by the approved organization

B. C. The date of donation for professional services is the date the service is completed.

C. D. The date of donation for donated rent/lease is the effective date of the lease.

FORMS

Contribution Notification Form A (CNF-A) (eff. 7/98).

Contribution Notification Form B (CNF-B) (eff. 7/98).

Contribution Notification Form C (CNF-C) (eff. 7/98).

Neighborhood Assistance Program Application, July 1998 - June 1999.
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