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Proposed Regulations

Proposed Regulations

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-880. Child Support Enforcement Program (amending 22 VAC 40-880-200, 22 VAC 40-880-250, 22 VAC 40-880-270, 22 VAC 40-880-350 and 22 VAC 40-880-620).

Statutory Authority: § 63.2-217 of the Code of Virginia.

Public Hearing Date:  N/A -- Public comments may be submitted until November 3, 2006.
(See Calendar of Events section

for additional information)

Agency Contact: Cynthia Holdren, Program Manager, Division of Child Support Enforcement, Department of Social Services, N. 8th St., 1st Floor, Richmond, VA 23219, telephone (804) 726-7474, FAX (804) 726-7482 or e-mail cynthia.holdren@dss.virginia.gov.

Basis: Title 63.2 of the Code of Virginia places the responsibility for providing child support enforcement services with the Department of Social Services. The State Board of Social Services is given the authority to make rules and regulations in § 63.2-217 of the Code of Virginia.

Purpose: The purpose of the proposed action is to update the current child support regulation impacted by 2003 and 2004 state legislation and to amplify selected sections of the existing regulation. Collection of child support debt protects all citizens of Virginia, particularly its children. The increase in financial support to families enhances the quality of life through better health care, improved housing, and reduced stress. Further, collection of delinquent child support in public assistance cases results in a reduction of legal debts to the state, thus contributing to the general fund.

Substance: The amendments to the regulation are essential to protect the health and welfare of children and their families and are intended to improve the effectiveness of the child support enforcement program. Collection of child support debts benefits the citizens of the Commonwealth, particularly its children. Further, collection of delinquent child support in public assistance cases results in a reduction of legal debts to the state, thus contributing to the general fund. Proposed changes include updating outdated code cites and outdated references to the noncustodial and custodial parents will be updated; outlining DCSE requirements for consideration of self-employment tax paid in the computation of a support obligation and that parents must provide tax returns. Proposed changes also include conforming state regulation to state law; allowing the department to negotiate for payment in full from the noncustodial parent before seized property is returned to the noncustodial parent; and giving authority to the department to not issue refund checks for less than $1. This provides greater cost effectiveness for the department.  
Issues: The primary advantage to the public includes a clearer, more concise administrative code that is in alignment with state law. This will ensure the continuation of equitable and efficient services to the citizens to Virginia from the Commonwealth’s employees, local employers and financial institutions. The amplification of the regulation will benefit the agency and the Commonwealth by improving the collection of child support debt. There are no disadvantages to the public, agency, or Commonwealth as a result of the changes made to this regulation.
Department of Planning and Budget's Economic Impact Analysis: 

The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The State Board of Social Services proposes to amend the Child Support Enforcement Program in several ways.

The proposed regulation allows the Division of Child Support Enforcement (DCSE) to request that child support arrears owed by a noncustodial parent be paid in full before DCSE negotiates a settlement and before property seized from the noncustodial parent is returned. 

In order to take advantage of the allowable self-employment tax credit during child support computation, parents will have to provide Schedule H from their most recent federal tax return to prove they actually paid self-employment taxes. 

The program is also being amended to account for legislative actions in 2003 and 2004 that make certain provisions and code citations in the program text obsolete. 

Estimated economic impact. Under the current regulation, noncustodial parents who are not complying with an effective child support order and who have accumulated arrearages can regain property that DCSE has ordered to be seized from them by paying $500 or 5% of their accumulated arrearages, whichever is greater. The board proposal will allow DCSE greater flexibility to negotiate a larger settlement up to and including full, lump-sum repayment of all arrearages before seized property is returned. Noncustodial parents will still be accorded the same protection against unjust seizure as they do under current regulation. Children to whom support arrearages are owed will benefit from this regulatory change as their custodial parents are likely to receive a greater percentage of the money owed than they may have under current regulation. This might lead to any number of improvements in the family lives of these children. In any case, this regulatory change is likely to be beneficial for the citizens of the Commonwealth because it helps to place the responsibility for supporting children where that responsibility belongs, with children’s parents.

Current regulation requires verification of financial information when child support is calculated. The proposed regulation, which specifies what proof is necessary in order to claim a self employment tax credit, does not change the substance of that requirement.

Legislative action over the last few years has made some code references in the current regulation obsolete. Additionally, § 20-108.2 D of the Code of Virginia, which went into effect July 1, 2004, directs that parents will split any unreimbursed medical or dental expenses that are in excess of $250 for any calendar year according to the income shares used to compute monthly child support. The proposed regulation corrects the obsolete code references and adds new language so that unreimbursed medical expenses will be split according to legislative mandate. Again, this regulatory change is likely to be beneficial for the citizens of the Commonwealth because it helps to place the responsibility for supporting children where that responsibility belongs, with children’s parents.

Businesses and entities affected. The proposed regulation will affect all individuals who have cases being handled by DCSE.

Localities particularly affected. The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment. Employment in Virginia is unlikely to see either growth or decline due to this regulatory change. 

Effects on the use and value of private property. Noncustodial parents may lose the use of seized property until they pay all or part of their child support arrearages.

Small businesses: costs and other effects. The proposed regulatory change is unlikely to create costs for private businesses, small or otherwise. 

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments update outdated code cites and references to the noncustodial and custodial parents; outline DCSE requirements for consideration of self-employment tax paid in the computation of a support obligation; conform state regulations to state law; allow the department to negotiate for payment in full from the noncustodial parent before seized property is returned to the noncustodial parent; and give authority to the department to not issue refund checks for less than $1.

22 VAC 40-880-200. Determining the amount of the child support obligation.

A. The administrative child support order shall include information and provisions as set forth in § 63.1-252.1 § 63.2-1916 of the Code of Virginia.

B. Verification of financial information and use of financial statements.

1. The department shall use financial statements obtained from the legally responsible parents to determine the amount of the child support obligation and shall verify financial information used to determine child support obligations.

2. The legally responsible parents shall complete financial statements upon demand by the department. Such responsible parties shall certify under penalty of perjury the correctness of the statement.

3. If the custodial parent is a recipient of public assistance, the department shall use the information obtained through the TANF or AFDC/FC eligibility process to meet the financial statement and financial information verification requirements.

4. The department shall define the type of financial information which shall be required based on § 63.1-274.5 § 63.2-1919 of the Code of Virginia which is incorporated by reference. The department has the authority to request verification of financial information for the purpose of establishing or modifying a child support obligation. The department will not provide credit for self-employment tax paid if the most recent federal tax return and the Schedule H attachment are not provided by the party upon request.

5. When both parents are noncustodial, each parent must provide financial information. In this situation, the person with whom the child resides shall not be required to complete a financial statement.

C. The department shall determine the amount to be paid monthly toward past due support when the obligation is administratively ordered and when a court ordered obligation for support does not specify the amount to be paid toward the past due support. The monthly payment for past due support will be $65 or 25% of the current obligation, whichever is greater, and shall not exceed the amount allowed under the federal Consumer Credit Protection Act.

22 VAC 40-880-250. Periodic reviews of the child support obligation.

A. The amount of the child support obligation is based on the financial situation of both parents. The department, another state's child support agency or either parent may initiate a review of the amount of the child support obligation.

B. The department shall initiate a review of each child support obligation and adjust the order as required by federal regulations.

C. A. Either parent may request a review of the child support obligation once every three years. Additional requests may be made earlier by providing documentation of a special circumstance that has occurred that potentially affects the child support obligation. Such changes shall be limited to the following:

1. An additional child needs to be covered by the order;

2. A child needs to be removed when another child remains covered by the order;

3. A provision for health care coverage needs to be added; or
4. A provision ordering the parents to share the costs of all unreimbursed medical/dental expenses exceeding $250 per child per year covered by the order needs to be added; or

4. 5. A change of at least 25% can be documented by the requesting party in the following circumstances:

a. Income of either party;

b. Amount of medical insurance; or

c. Cost of dependent care; or.

d. Extraordinary medical expenses.

D. B. The department shall adjust an administrative obligation when the results of the review indicate a change of at least 10% in the monthly obligation but not less than $25.

E. The department shall modify the obligation for future child support payments only.

F. The department may initiate a review of a court ordered obligation pursuant to §§ 20-108.2 and 63.1-252.2 of the Code of Virginia.

22 VAC 40-880-270. Withholding of income.

A. The department shall issue an income withholding order against all income except income exempted under federal and state law.

B. The amount of money withheld from disposable earnings may not exceed the amount allowed under the federal Consumer Credit Protection Act. That amount is 50, 55, 60 or 65%, depending on the number of weeks of delinquency, and if the NCP is responsible for other dependents.  (See § 34-29 of the Code of Virginia.)

C. B. The department must legally shall serve the income withholding order on the employer. Upon service of the order on the employer by certified mail, or by electronic means, including facsimile transmission, a copy of the order shall be provided to the employee by the employer.

D. The department shall modify the income withholding order only if there is a change in the amount of the current support or past due support.

E. C. The department shall release the income withholding order only if one of the following occurs:

1. The current support order terminates, and any past due support is paid in full;

2. Only past due support is owed and it is paid in full;

3. The whereabouts of the child or child and caretaker custodial parent become unknown;

4. Bankruptcy laws require release; or

5. A nonpublic assistance applicant/recipient custodial parent or former public assistance custodial parent no longer wants the services of the department and no debt is owed to the Commonwealth.

22 VAC 40-880-350. Distraint, seizure, and sale.

A. The department may use distraint, including booting of vehicle, seizure and sale against the real or personal property of a noncustodial parent when:

1. There are arrears of at least $1,000 for a case with a current support obligation and at least $500 for an arrears-only case;

2. Conventional enforcement remedies have failed or are not appropriate;  and

3. A lien has been filed pursuant to § 63.1-254 § 63.2-1927 of the Code of Virginia.

B. Assets targeted for distraint, including booting of vehicle, seizure and sale are:

1. Solely owned by the noncustodial parent.

2. Co-owned by the noncustodial parent and current spouse.

3. Owned by a business in which the noncustodial parent is the sole proprietor. Assets owned by business partnerships or corporations which are co-owned with someone other than a noncustodial parent's current spouse do not qualify for booting of vehicle, or seizure and sale.

C. The Director of the Division of Child Support Enforcement or his designee shall give final approval for the use of distraint, seizure and sale. This includes immobilizing a vehicle using vehicle boots.

D. When initiating booting, or seizure and sale of vehicle, the department shall check with the Department of Motor Vehicles for vehicles registered in the noncustodial parent's name, the address on the vehicle registration, and the name of any lien holder on the vehicle.

E. Once a lien has been filed pursuant to § 63.1-254 § 63.2-1927 of the Code of Virginia, the department shall send a notice of intent to the noncustodial parent before initiating distraint, including booting of vehicle, seizure and sale action. If there is reason to believe that the noncustodial parent will leave town or hide the asset, the asset can be seized without sending the notice and with proper documentation.

F. The department shall negotiate a settlement If the noncustodial parent contacts the department in response to the intent notice, the department shall request payment of arrears in full. The department shall negotiate a settlement if the noncustodial parent cannot pay the arrears in full. An The least acceptable settlement is 5.0% of the arrearage owed or $500, whichever is greater, with additional monthly payments towards the arrears that will satisfy the arrearage within 10 years. The department may initiate distraint, including booting of vehicle, seizure and sale without further notice to the noncustodial parent if the noncustodial parent defaults on the payments as agreed.

G. The department shall send a fieri facias request to each county or city where a lien is filed and a levy is being executed if the noncustodial parent does not contact the department in response to the intent notice.

H. The department shall set a target date for seizure or booting and have the sheriff levy the property or boot the vehicle.

I. Once property has been seized or booted by the sheriff, the department must (i) reach a payment agreement with the noncustodial parent of 5.0% of the arrearage owed or $500, whichever is greater, with additional monthly payments towards the arrears that will satisfy the arrearage within 10 years and release the vehicle to the owner; (ii) proceed with the sale of the vehicle pursuant to § 63.1-261 § 63.2-1933 of the Code of Virginia; or (iii) at the end of 90 days from the issuance of the writ of fieri facias, release the vehicle to the owner.

J. The department shall send a cancellation notice to the sheriff if a decision is made to terminate the seizure action before the asset is actually seized.

K. If the department sells an asset and it is a motor vehicle, the department shall notify the Department of Motor Vehicles to issue clear title to the new owner of the vehicle.

22 VAC 40-880-620. Disbursement of payments.

A. An absent parent A noncustodial parent may have multiple child support obligations.

1. Each case shall receive full payment of the current obligation when possible.

2. If the absent parent's noncustodial parent's disposable earnings do not cover the full payment for each current support order, the department shall prorate the amount withheld among all orders.

B. Current support obligations shall be satisfied before satisfying past due support.

C. The method by which child support and medical support payments are disbursed is governed by 45 CFR 302.51 and 302.52 which are incorporated by reference.

D. No refund shall be made of any overpayment of support under $1 except upon written request by the payor.
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