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Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL REGULATION

Proposed Regulation

Title of Regulation:  18 VAC 120-30. Regulations Governing Polygraph Examiners TC "18 VAC 120-30. Regulations Governing Polygraph Examiners (Proposed)" \f C \l "2"  (amending 18 VAC 120-30-100).

Statutory Authority:  §§ 54.1-201 and 54.1-1802 of the Code of Virginia.
Public Hearing Date:  December 11, 2006 - 1 p.m.
Public comments may be submitted until December 15, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  Kevin E. Hoeft, Regulatory Boards Administrator, Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, VA 23230, telephone (804) 367-6166, FAX (804) 367-0674, or email polygraph@dpor.virginia.gov.

Basis:  Section 54.1-201 of the Code of Virginia authorizes the board to levy and collect fees for certification or licensure and renewal that are sufficient to cover all expenses for the administration and operation of the regulatory board and a proportionate share of the expenses of the Department of Professional and Occupational Regulation and the Board for Professional and Occupational Regulation. In addition, § 54.1-201 authorizes the board to promulgate regulations in accordance with the Administrative Process Act (§ 2.2-4000 et seq.) necessary to assure continued competency, to prevent deceptive or misleading practices by practitioners and to effectively administer the regulatory system administered by the regulatory board. 

Section 54.1-1802 of the Code of Virginia requires that the Director of the Department of Professional and Occupational Regulation promulgate regulations that are not inconsistent with the laws of Virginia necessary to carry out the provisions of Chapter 18 (§ 54.1-1800 et seq.) and Chapter 1 (§ 54.1-100 et seq.) of Title 54.1 of the Code of Virginia.

Purpose:  The intent of the proposed regulatory changes is to increase licensing fees for polygraph examiners and polygraph examiner interns.  The department must establish fees adequate to support the costs of program operations and a proportionate share of the department’s operations for that program.   By the close of this biennium, current licensing fees will not provide adequate revenue for those costs. 

The department provides protection for the safety and welfare of the citizens of the Commonwealth by ensuring that only those individuals that meet specific criteria set forth in the statutes and regulations are eligible to practice as polygraph examiners, as well as ensuring that polygraph examinations are conducted in a manner consistent with both federal law and Virginia law.  Without adequate funding there would be delays in the administration of licensing examinations and in the investigation of citizen complaints against polygraph examiner licensees.  The majority of licensed polygraph examiners are law-enforcement officers who use the polygraph to investigate criminal activity and to conduct pre-employment examinations.  With an increased emphasis on local, state and national security, it is imperative that the department ensure that no unnecessary obstacles block individuals’ ability to become licensed polygraph examiners. 

Decades of technological advancements have resulted in changes in equipment and theories in the polygraph field.  These changes have been incorporated into the polygraph examiner license examinations of other states and the curricula of schools approved to provide prelicensure training to polygraph examiners.  After reviewing the current polygraph examiner license examination, the Polygraph Examiner Advisory Board advised that the license examination should be updated to incorporate these advancements to ensure that prospective Virginia polygraph examiners are adequately tested for competency, thereby affording a level of protection to those individuals who are subject to polygraph examinations in Virginia.  Consequently, in 2005 the director authorized the expenditure of approximately $16,500 to update the polygraph examiner license examination, which was finalized in September 2005 and implemented in December 2005.

The Department of Professional and Occupational Regulation receives no general fund money.  Instead, it is funded almost entirely from revenue collected through applications for licensure, renewals, examination fees, and other licensing fees.  The department is self-supporting and must collect adequate revenue to support its mandated and approved activities and operations.  Fees must be established at levels to provide that revenue.  Fee revenues collected on behalf of the boards fund the department’s authorized special revenue appropriation.

The department has no other source of revenue from which to fund its operations for the licensure of polygraph examiners and polygraph examiner interns.

Substance:  The existing regulations are being amended to increase the fees applicable to several licensing items:

1. The fee for a polygraph examiner’s license by reciprocity is increased from $45 to $95.

2. The fee for a polygraph examiner intern registration is increased from $20 to $75.

3. The fee for a polygraph examiner’s license by examination is increased from $75 to $200.

4. The fee for a polygraph examiner’s license by reexamination is increased from $75 to $200.

5. The fee for renewal of a polygraph examiner’s license is increased from $15 to $55.

6. The fee for reinstatement of a polygraph examiner’s license is increased from $50 to $75.

7. The dishonored check fee will be removed from the regulations.

Issues:  This proposed regulatory action represents no disadvantages to the public or the Commonwealth.  Fees for licensed polygraph examiners and prospective licensed polygraph examiners will be increased to a level that meets the board’s operating expenses, pays for the cost to implement a new polygraph examiner license examination, and is consistent with other states’ polygraph examiner licensing fees.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the proposed regulation. The Department of Professional and Occupational Regulation (DPOR) proposes to change the fee structure associated with obtaining and maintaining a polygraph examiner license. 

Result of analysis. The benefits likely exceed the costs for all proposed regulatory changes encompassed by this regulation.
Estimated economic impact. Current regulation requires polygraph examiners who are currently licensed in another state to pay a $45 fee to be licensed by reciprocity.  Fees for intern registration, initial examiner’s license by examination and for examiner’s license by reexamination are $20, $75 and $75, respectively. Polygraph examiners must also pay a license renewal fee of $15 and, if renewing their license one to six months after its expiration date, a reinstatement fee of $50. 

DPOR proposes to increase all of these fees considerably. The fee for an examiner’s license by reciprocity will, under this proposal, increase to $95. The fees for intern registration, initial examiner’s license by examination and for examiner’s license by reexamination will increase to $75, $200 and $200, respectively. The license renewal fee will increase to $55 and the program reinstatement fee will increase to $75.
The competency examination that polygraph examiners now take tests them on polygraph methods and equipment that are obsolete.  Polygraph examiners no longer use the polygraph equipment popularly associated with the field (equipment where needles scroll back and forth making lines on long thin strips of paper); polygraph examiners now use digital equipment and computer programs in performing their jobs.  Given the changes that have occurred in the field of polygraph examination over the last decade, DPOR believes the public is best served by overhauling the test they use to assess polygraph examiners. The increased revenue generated by proposed fee increases will cover the approximately $18,000 cost of updating this examination that will, in turn, allow DPOR to accurately assess applicant polygraph examiners’ proficiency in their craft. 

In addition to increasing polygraph licensing fees, DPOR proposes to harmonize this regulation with others in the department by dropping the dishonored check fee of $25. Individuals who write uncashable checks to DPOR will still have to pay a fee, but it will be based on actual charges imposed on DPOR by the bank.

Businesses and entities affected. There are approximately 350 licensed polygraph examiners in the Commonwealth; in addition, the board receives between 10 and 15 applications for new licenses each year.

Localities particularly affected. The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment. Because all regulated entities are public employees, or private contractors who work for public agencies, and because public employers are, within the confines of their budget, largely motivated by considerations other than costs, increased polygraph examiner fees are unlikely to lead to decreased numbers of licensed polygraph examiners. Therefore, this proposed regulation is not likely to have any measurable effect on employment. 

Effects on the use and value of private property. The proposed regulation will affect polygraph examiners that are employed by public agencies as well as private polygraph examiners who will likely only be able to contract their services to public agencies. Increasing fees are not likely to affect public agency decisions to hire, or not hire, a polygraph examiner (or the services of a polygraph examiner). Given this, the value of a polygraph examiner license to its holder is unlikely to be affected by the proposed regulation. 

Small businesses: Costs and other effects. DPOR does not know how many of its polygraph licensees are private contractors, but any polygraph examiner who falls into this category would qualify as a small business and will face more than doubled fees to get and maintain his license. Given the current legal restrictions on the use of polygraph testing, however, it is very likely that most, if not all, private contractors would find themselves working for public agencies that will more readily allow any license fee increases to be passed on to them. The pass through rate for these license fee increases will, even for public agency contracts, vary inversely with the number of polygraph examiners in a geographical area. In any case, fee increases are not so great that polygraph examiners would be likely to experience a significant reduction in profits.

Small businesses: Alternative method that minimizes adverse impact. There are likely no other methods of accomplishing the board’s goals that would further minimize any adverse impact on small businesses.

Legal mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis completed by the Department of Planning and Budget.

Summary:

The proposed amendments increase fees for licensed polygraph examiners and polygraph examiner interns, add a certificate of licensure fee, and eliminate the dishonored check fee.

18 VAC 120-30-100. Fees.

A. All application fees for licenses and registrations are nonrefundable and shall not be prorated. The date of receipt by the department is the date which will be used to determine whether or not the fee is on time. 
B. Application and examination fees must be submitted with the application for licensure. All other fees are discussed in greater detail in later sections of this chapter. 
C. In the event that a check, money draft, or similar instrument for payment of a fee required by statute or regulation is not honored by the bank or financial institution named, the applicant or regulant shall be required to remit fees sufficient to cover the original fee, plus the additional processing charge shown below an additional processing charge set by the department. 
D. The following fees listed in the table apply: 
	FEE TYPE
	AMOUNT DUE
	WHEN DUE

	Application for Examiner's License by Reciprocity
	$45 $95
	With application 

	Application for Intern Registration
	$20 $75
	With application 

	Dishonored Check 
	$25
	Upon notification by financial institution 

	Application for Examiner's License by Examination 
	$75 $200
	With application 

	Reexamination 
	$75 $200
	With approval letter 

	Renewal 
	$15 $55
	Up to one calendar month after the expiration date on license

	Reinstatement 
	$50 $75
	One to six calendar months after the expiration date on license

	Duplicate Wall Certificate 
	$25
	With written request 

	Certificate of Licensure
	$25
	With written request 


NOTICE: The forms used in administering 18 VAC 120-30, Regulations Governing Polygraph Examiners, are not being published; however, the name of each form is listed below. The forms are available for public inspection at the Board of Nursing, 6603 W. Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Internship Completion & License Exam Application/Internship Completion Form, 16EXINT (eff. 11/99 rev. 9/06).
License/Intern Registration Application, 16LIC (eff. 11/99 rev. 9/06).
Polygraph School Curriculum Approval Application, POLYSCHL 16SCHL (12/97 rev. 11/02).
Supervisor Endorsement Form, POLYSEND 16SEND (12/97 rev. 11/02).
VA.R. Doc. No. R06-177; Filed September 18, 2006, 2:15 p.m.
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