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TITLE 6. CRIMINAL JUSTICE AND CORRECTIONS

STATE BOARD OF JUVENILE JUSTICE

Proposed Regulation

Title of Regulation:  6 VAC 35-190. Regulations Governing Juvenile Work Release Programs TC "6 VAC 35-190. Regulations Governing Juvenile Work Release Programs (Proposed)" \f C \l "2"  (adding 6 VAC 35-190-10 through 6 VAC 35-190-110).

Statutory Authority:  §§ 66-10 and 66-25.1:3 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on January 29, 2007.
(See Calendar of Events section

for additional information)

Agency Contact:  Deron Phipps, Regulatory Coordinator, Department of Juvenile Justice, 700 East Franklin Street, P.O. Box 1110, Richmond, VA 23218-1110, telephone (804) 786-6407, FAX (804) 371-0773, or email deron.phipps@djj.virginia.gov.

Basis:  Section 66-10 of the Code of Virginia authorizes the Board of Juvenile Justice to promulgate such regulations as may be necessary to carry out the provisions of Title 66 and other laws of the Commonwealth administered by the director or the department.

Section 66-25.3:2 of the Code of Virginia authorizes the department to provide juveniles committed to the department with opportunities to work and participate in career training or technical education programs.  In implementing such programs, § 66-25.3:3 authorizes the State Board of Juvenile Justice to develop regulations setting forth the rules and criteria by which the department may operate work release programs whereby committed juveniles may be employed by private individuals, corporations, or state agencies at places of business.

Purpose:  The goal of the career training and technical education programs authorized by § 66-25.1:2 of the Code of Virginia is "to assist juveniles in acquiring necessary work habits, developing marketable skills, and identifying career goals through a broad range of career opportunities and mentoring and apprenticeship programs."
The goals of the work release provisions of § 66-25.1:3 of the Code of Virginia are (i) to allow a juvenile who is proficient in any trade or occupation and who meets the work release criteria established by the director to be approved for employment by private individuals, corporations, or state agencies at places of business; and (ii) to permit a juvenile who meets the work release criteria and is capable of receiving substantial benefit from educational and other related community activity programs that are not available within a juvenile correctional center to attend such programs outside of the juvenile correctional facility.
Substance:  The proposed regulation (i) provides for an assessment of wards’ suitability to participate in work release or similar programs, based on the enabling statute; (ii) specifies criteria that wards must meet to be considered for participation in a work release, educational release, job enterprise, or other rehabilitative program in the community; (iii) requires written procedures to ensure accountability of participating wards; (iv) specifies conditions wards must meet to participate in a work release program; (v) specifies the conditions that must be met by an employing, supervising, or training entity; (vi) establishes conditions for ward participation in educational or rehabilitative release program; (vii) requires written procedures, consistent with the Code of Virginia, governing ward furloughs; (viii) requires that a ward’s earnings shall be disbursed in accordance with § 66-25.1:3 of the Code of Virginia; and (ix) requires written procedures for removing a ward from a program.
Issues:  The proposed regulations will strengthen the department's ability to help develop a committed juvenile’s educational and career skills needed to successfully transition back into the community from which the ward was committed.  Providing the opportunity to participate in educational and career training programs and jobs to wards between the ages of 16 and 21 will increase that ward’s potential for obtaining meaningful employment upon release from the juvenile correctional center.  Ensuring that a ward is participating in educational and career programs during his commitment will increase the likelihood of a successful transition back into the community and lessen the possibility of recidivism.  Reducing recidivism and providing juveniles with better possibilities for career development will benefit all Virginia families.
The department may develop appropriate interagency linkages with state and local agencies, public and private institutions of education and of higher education, labor and industry councils, the business community, rehabilitative services providers, and employment and guidance services.
The regulatory action poses no disadvantages to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Regulation.  Pursuant to Chapter 648 (2005 Acts of Assembly), the Board of Juvenile Justice (board) proposes to promulgate permanent regulations which will allow continuation of work release programs for juveniles committed to the Department of Juvenile Justice  (DJJ). These regulations were put in place by emergency regulatory action (December, 2005).

Result of Analysis.  The benefits likely exceed the costs for this proposed regulatory change.

Estimated Economic Impact.  Before passage of Chapter 648, and implementation of a pilot work release program in 2005, juveniles (and adults between the ages of 18 and 21) incarcerated in Virginia’s juvenile correctional facilities were only able to work and gain an education on-site.  This limited the types of job training and educational opportunities of which these individuals could avail themselves and had the potential to impede their ability to function in the larger society to which they would eventually be released.

The proposed regulations set rules under which incarcerated juveniles may engage in outside employment and education.  Criteria for participation in this work release program include:

· Juveniles must be at least 17 years old.

· They must have been in the custody of the DJJ for at least 90 days.

· They must have no major infractions of facility rules on their records (they may have very limited numbers of minor or moderate rules infractions).

· They may have only have been in one of the two least serious security levels of custody.

· They may not have any gang affiliations.

Juveniles who have been convicted of a violent felony may only participate in the program with the permission of the director of the correctional facility to which they have been committed.  DJJ has received funding for this program from the US Department of Labor; this funding covers staff to operate the program, vehicles to transport program participants to and from their places of employment or education and electronic monitoring equipment worn by program participants.

So far under DJJ’s pilot program, approximately 10-12 juveniles have either worked at one of four participating businesses or attended classes at the one participating community college.  DJJ estimates that five of the eight correctional facilities statewide would be appropriate venues for expansion of this pilot program.
Although this program will likely increase the possibility that convicted juveniles will have the opportunity to re-offend when they are on the job or on an educational campus, selection criteria and monitoring should ensure that increase is minimized.  In any case, this risk is one that communities would face eventually, and probably at an even greater level, as incarcerated juveniles age out of the system without the benefits that this program offers.  Weighed against this risk are the benefits from this program that will accrue to juvenile participants and the businesses that employ them.
Juveniles who participate in a work release program are likely to be able to learn a more varied job skills set than can be taught inside a correctional facility.  They will also have the opportunity to learn coping skills and practice forming interpersonal relationships in an environment that is both less restrictive than the correctional facility where they are incarcerated and more reflective of the wider communities in which they must eventually function.  Additionally, juvenile participants will benefit from their wages which will allow them to pay off any court imposed fines and restitution monies and, after those obligations are fulfilled, will allow them to provide money to their families (if they choose) or have spending money at the correctional facility store.
Businesses that choose to participate in juvenile work release may benefit in several ways.  Juvenile inmate labor is likely to be allocated in ways that do not fully reflect market pressures so businesses may be able to offer lower wages to juveniles who enter their employ through work release programs.  Work release participants will be transported to and from their employment by correctional facility personnel, and may have less freedom to quit than they would have under other circumstances, so businesses who participate in this program may incur fewer costs associated with searching for, and training, new employees.  Both of these effects will tend to lower employee costs for participating businesses.  These cost saving are likely to be small given that only a handful (4-6) of juveniles have been eligible to participate in the program at any given time.

Businesses and Entities Affected.  The proposed regulation will affect approximately 1000 incarcerated juveniles; approximately 300 of these are between the ages of 18 and 21.  Participating businesses, as well as the communities where these juveniles are incarcerated and will work, will also be affected.

Localities Particularly Affected.  The proposed regulation will affect all localities in the Commonwealth.

Projected Impact on Employment.  Total employment within the Commonwealth is very unlikely to be affected by the proposed regulation.  To the extent that they are able to gain work experience outside of the correctional facilities where they are incarcerated, juveniles in this program will likely be more employable once they are released.

Effects on the Use and Value of Private Property.  Because juvenile inmate labor is likely to be allocated in ways that do not fully reflect market pressures, businesses may be able to offer lower wages to juveniles who enter their employ through work release programs.  Because work release participants will be transported to and from their employment by correctional facility personnel and may have less freedom to quit than they would have under other circumstances, businesses who participate in this program may incur fewer costs associated with searching for, and training, new employees.  To the extent that some combination of these two affects occur, participating businesses may experience a (small) increase in profits.

Small Businesses: Costs and Other Effects.  Participating small businesses will likely see no cost increases because of this proposed regulation.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  Participating small businesses will likely see no cost increases because of this proposed regulation.

Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Juvenile Justice concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed regulations provide the framework for assessing each juvenile committed to the Department of Juvenile Justice for participation in a work release program, apprenticeship program, job enterprise program, or any other work experience opportunity located at or through the juvenile correctional center (JCC) where the juvenile is placed.  As required by the Code of Virginia, the juveniles participating in these offsite work and educational opportunities will be those who have made significant rehabilitative progress and have demonstrated their capacity to meet the challenges presented by these opportunities.

A juvenile who is proficient in a trade or occupation and who meets the work release criteria established by the director may be approved for employment outside of the JCC.  A juvenile who the director is satisfied meets the work release criteria and is capable of receiving substantial benefit from educational and other related community activity programs that are not available within a JCC may attend such programs outside of the juvenile correctional facility.

CHAPTER 190.

REGULATIONS GOVERNING JUVENILE WORK RELEASE PROGRAMS.

6 VAC 35-190-10. Definitions.

Unless the context clearly requires a different understanding, the following terms shall have the meanings indicated when used in this regulation.

"Educational release program" or "rehabilitative release program" means a program whereby wards of the Department of Juvenile Justice who meet the minimum eligibility criteria for a work release program, and who the director determines may receive substantial benefit from the activity, may be approved to participate in educational or other community activity programs not available within a juvenile correctional center.

"Furlough" means a temporary, short-term, authorized absence from a secure custody facility for a specific purpose. A furlough extends the physical limits of confinement to include the place or places in the community that the ward is given specific permission to visit.

"Work release program" means a program whereby wards of the Department of Juvenile Justice who meet specified eligibility criteria may be approved for employment by private individuals, corporations, or state agencies at places of business, as provided for in § 66-25.1:3 of the Code of Virginia or by local agencies at places of business or to improve, repair, work on, or cultivate public or private property or buildings as provided for in § 66-25.1:2 of the Code of Virginia.

6 VAC 35-190-20. Policy and purpose.

A. It is the policy of the Commonwealth of Virginia to provide juveniles committed to the Department of Juvenile Justice with job training opportunities, consistent with protection of the public safety, so as to facilitate their reintegration into their communities as productive citizens upon release from commitment.

B. The purpose of the career-related programs, training, and services governed by this regulation is to assist juveniles in acquiring necessary work habits, developing marketable skills, and identifying career goals through a broad range of career opportunities and mentoring and apprenticeship programs. Work training opportunities may include but need not be limited to, business, industrial, agricultural, highway maintenance and construction, and other arrangements whereby juveniles may be employed to improve, repair, work on, or cultivate public or private property or buildings.

6 VAC 35-190-30. Assessing a ward’s suitability for program participation.

A. Department case management procedures shall provide a process for assessing the suitability of individual wards for work release, educational release, and other programs authorized by this regulation, subject to eligibility criteria established by 6 VAC 35-190-40.

B. The assessment shall include:

1. A review of the ward’s offense history and his behavior during commitment;

2. The completion of an objective risk assessment of the juvenile's likelihood to reoffend;

3. An assessment of the juvenile's suitability for the particular community release program, including, if applicable, the ward’s proficiency in a trade or occupation related to a work release program.

6 VAC 35-190-40. Eligibility criteria.

A. In accordance with department case management procedures, wards may be approved to participate in a work release, educational release, or other rehabilitative program in the community when they meet the following eligibility criteria:
1. The ward must be at least 16 years of age.

2. The ward must have been in direct care for a minimum of 90 days.

3. The ward must not have committed a moderate institutional offense during the previous 30 days, nor a major institutional offense within the previous 90 days.

4. A ward who previously escaped from a secure setting shall not be eligible for participation in a release program.

5. A ward who is determinately committed as a serious offender pursuant to § 16.1-285.1 of the Code of Virginia, may participate in a release program only with written authorization of the committing court.

6. A ward who is committed for a violent juvenile felony as defined pursuant to § 16.1-228 of the Code of Virginia may be recommended to participate, but must be approved by the director of the department or his designee, in accordance with case management procedures.

7. A ward requiring the highest level of supervision according to the department’s classification system, shall not be eligible to participate in a release program.

8. A ward whose scores on an objective risk assessment instrument indicates a high risk of reoffending may participate in a release program only with the approval of the director.

9. A ward who is subject to compulsory education shall not be eligible except on a part-time basis consistent with applicable child labor laws and with the concurrence of the school authority.

B. Wards shall meet the established eligibility requirements prior to being released to participate in the program. 

6 VAC 35-190-50. Written procedures for accountability of participants.
Written procedures shall ensure the accountability of participants and provide for supervision in the community. Such procedures shall include at a minimum:
1. Provisions for a daily count of participating wards;
2. Methods for determining and identifying wards who are authorized to leave the facility;
3. Provisions for a controlled sign-out and sign-in process;
4. Methods for verifying the ward's location within the community, which may include telephone contact, random field visits, or global positioning systems technology; and

5. Written procedure, approved by the facility’s health authority, that either permits or prohibits self-medication by wards when they are away from the facility.

6 VAC 35-190-60. Conditions for offender participation in a work release program.

Ward participation in a work release program shall conform to the following specific conditions.

1. Participation by the ward shall be on a voluntary basis.

2. Wards may be required to apply and interview for a position with a participating entity, and to be accepted by the entity, as a condition of placement.

6 VAC 35-190-70. Conditions for employing, supervising, or training entity.

A public or private entity providing employment, supervision, or training as part of a work release program shall be responsible for ensuring that:

1. Rates of pay and other conditions of employment shall not be less than those paid or provided for work of a similar nature in the locality in which the work is being performed.
2. Designated staff at the ward’s facility will be promptly notified if the work release participant is subject to employee discipline; fails to report to work as scheduled; leaves the work area without permission; receives or places nonbusiness telephone calls; or uses or appears to be under the influence of alcohol or other drugs.

6 VAC 35-190-80. Conditions for ward participation in educational release or rehabilitative release program.
Ward participation in an educational release or rehabilitative release program shall conform to the following specific conditions unless ordered otherwise by an appropriate court.
1. Participation by an indeterminately committed ward shall be voluntary and may be subject to an application, interview, and approval process by the entity conducting the program.

2. Participation of a determinately committed ward must be approved in writing by the committing court. The department may recommend that the ward be approved for participation.

3. Classes, meetings, or training sessions shall be on a regularly scheduled basis.

4. Other conditions shall not be more restrictive on the ward than those required by other participants, unless specifically authorized by this regulation.

6 VAC 35-190-90. Furlough.
Participants in the work release, educational release, or rehabilitative release programs may be considered for furlough. Written procedures shall govern the granting of furloughs in accordance with the provisions of § 66-25.1:4 of the Code of Virginia.
6 VAC 35-190-100. Earnings.

All earnings shall be received, and disbursed in accordance with subsection C of § 66-25.1:3 of the Code of Virginia.
6 VAC 35-190-110. Removing participants from program.

Written procedures shall establish the criteria and process for removing a participant from the program.

1. Procedures shall include provisions for an impartial hearing for the participant.
2. Procedures shall include provisions for the appeal of the removal.
3. Documentation shall reflect that this information was explained to all participants when they were assigned to the program.
VA.R. Doc. No. R06-139; Filed October 20, 2006, 12:52 p.m.
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