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TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Fast-Track Regulation

Title of Regulation:  9 VAC 25-720. Water Quality Management Planning Regulation TC "9 VAC 25-720. Water Quality Management Planning Regulation (Fast-Track)" \f C \l "1"  (amending 9 VAC 25-720-70).

Statutory Authority:  § 62.1-44.15 of the Code of Virginia; 33 USC 1313(e) of the Clean Air Act.
Public Hearing Date:  January 4, 2007 - 1 p.m.

Public comments may be submitted until 5 p.m. on January 26, 2007.
(See Calendar of Events section

for additional information)

Effective Date:  February 26, 2007.
Agency Contact:  John M. Kennedy, Department of Environmental Quality, P.O. Box 1105, 629 East Main Street, Richmond, VA 23218, telephone (804) 698-4312, or email jmkennedy@deq.virginia.gov.

Basis:  The scope and purpose of the State Water Control Law is to protect and to restore the quality of state waters, to safeguard the clean waters from pollution, to prevent and to reduce pollution and to promote water conservation.  The State Water Control Law (§ 62.1-44.15(10) of the Code of Virginia) mandates the board to adopt such regulations as it deems necessary to enforce the general water quality management program of the board in all or part of the Commonwealth.   In addition, § 62.1-44.15(14) of the Code of Virginia requires the board to establish requirements for the treatment of sewage, industrial wastes and other wastes that are consistent with the purposes of this chapter.  The specific effluent limits needed to meet the water quality goals are discretionary.

The correlation between the proposed regulatory action and the legal authority identified above is that the amendments being considered are modifications of the current requirements for the treatment of wastewater that will contribute to the attainment of the Virginia Water Quality Standards.

Purpose:  The purpose of this rulemaking is to amend the total nitrogen and total phosphorus waste load allocations for the Fredericksburg Wastewater Treatment Facility, reflecting use of an updated design flow figure in the underlying calculation of these allocations.  It is the responsibility of the board to protect state waters by adopting regulations that are technically correct, necessary and reasonable.  The effect of this regulatory action is to establish permit limitations for two nutrients – total nitrogen and total phosphorus - for certain dischargers within Virginia's portion of the Chesapeake Bay watershed.  Resulting permit limitations will be expressed principally as annual waste load allocations, and also as technology-based annual average concentrations where appropriate and authorized.  These actions are needed because nutrients discharged from wastewater treatment plants contribute to the overall, excessive loading of nitrogen and phosphorus to the Bay and its tributaries.  These nutrients have been identified as pollutants contributing to adverse impacts on large portions of the Bay and its tidal rivers, which are included in the list of impaired waters required under § 303(d) of the Clean Water Act and § 62.1-44.19:5 of the Code of Virginia.  Waters not meeting standards will require development of a total maximum daily load (TMDL), also required under the same sections of federal and state law.  In May 1999, EPA Region III included most of Virginia's portion of the Bay and extensive sections of several tidal tributaries on Virginia's impaired waters list.  The Chesapeake 2000 Agreement commits Virginia to the goal of removing the Bay and its tidal tributaries from the list of impaired waters by 2010.  Thus, the development of a TMDL for the entire Bay is not being scheduled until 2010, anticipating that the Chesapeake Bay Program partners can cooperatively achieve water quality standards by that time making a Baywide TMDL unnecessary.  These regulatory actions will help to meet the goals of the Chesapeake 2000 Agreement.

Achievement of the point source effluent limitations governed by the proposed amendments will aid in compliance with Virginia’s new tidal water quality standards and are reasonably expected to contribute to the attainment or maintenance of such water quality.
Rationale for Using Fast-Track Process:  The proposed amendments are expected to be noncontroversial, and therefore justify using the fast-track process.  The total nitrogen and total phosphorus waste load allocations assigned to significant dischargers under the amendments to 9 VAC 25-720 adopted by the board in 2005 used a consistent approach of coupling full design flow with stringent nutrient reduction technology.  In the case of Fredericksburg WWTF, the physical capacity to treat 4.5 MGD has been in place since an upgrade project was completed in 1994, and it only remained for the VPDES permit to authorize this design flow so it could be used in the calculation of nutrient waste load allocations.  That authorization was given by DEQ in December 2005 with a reissued Discharge Monitoring Report form, and use of this updated design flow figure will make the basis for Fredericksburg’s nutrient waste load allocations consistent with the other significant dischargers affected by 9 VAC 25-720.

Substance:  In 9 VAC 25-720-70 C, for the Fredericksburg WWTF (VA0025127), revise the total nitrogen (TN) waste load allocation figure from 42,638 to 54,820 pounds per year, and the total phosphorus (TP) waste load allocation figure from 3,198 to 4,112 pounds per year.  Also revise the total basin TN waste load allocation figure from 602,062 to 614,245 pounds per year, and the total basin TP waste load allocation figure from 45,155 to 46,068 pounds per year.
Issues:  The public will benefit, as these amendments will result in the discharge of reduced amounts of nitrogen and phosphorus in the Chesapeake Bay watershed.  This, in turn, will aid in water quality restoration in the Bay and its tributary rivers, and assist in meeting the water quality standards necessary for protection of the living resources that inhabit the Bay.  The City of Fredericksburg will benefit, being able to fully utilize the investment made in treatment capacity for the 1994 upgrade project, and making the basis for the facility’s nutrient waste load allocations consistent with the other significant dischargers affected by 9 VAC 25-720.  There is no disadvantage to the agency or the Commonwealth that will result from the adoption of these amendments.
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the proposed regulation.  The State Water Control Board (the board) proposes to revise the nutrient waste load allocations for the Fredericksburg Wastewater Treatment Facility (WWTF) in the existing Water Quality Management Planning Regulation (9 VAC 25-720). The revised nitrogen and phosphorus waste load allocations will reflect the facility’s current design flow capacity of 4.5 millions gallons per day (MGD). 

Results of Analysis.  There is insufficient data to accurately compare the magnitude of the benefits versus the costs.  Detailed analysis of the benefits and costs can be found in the next section.
Estimated Economic Impact.  The existing Water Quality Management Planning Regulation (9 VAC 25-720), which was amended in November 2005,  has listed nutrient waste load allocations for significant dischargers in several Chesapeake Bay river basins in order to restore the Chesapeake Bay and its tidal rivers.  The nutrient waste load allocations are calculated based on a combination of stringent treatment technology (concentration-based performance) and each facility’s design flow, which is defined as the capacity authorized by the VPDES1 permit and certified for operation under the Sewage Collection and Treatment Regulations (9 VAC 25-790-50). The Watershed General Permit Regulation2 (WGPR) now under development proposes that compliance with the waste load allocations shall be achieved as soon as possible after the effective date of the WGPR regulation, but no later than January 1, 2011. 

Fredericksburg WWTF, which is one of the significant dischargers to the Rappahannock river basin, completed an upgrade in 1994. A Certificate to Operate was issued for a 4.5 MGD capacity of sewage treatment, but the facility was authorized by the VPDES permit to discharge at a design flow capacity of 3.5 MGD.  Therefore, the nutrient waste load allocations for Fredericksburg WWTF in the existing Water Quality Management Planning Regulation is based on a design flow capacity of 3.5 MGD, which are 42,638 lbs/year for nitrogen and 3,198 lbs/year for phosphorus.  Subsequent re-issuance of the VPDES permit authorized the discharge of 4.5 MGD, but only after repeal of the 208 Water Quality Management Plan3. In 2003 the 208 Plan was repealed.  Now that the Fredericksburg WWTF has a 4.5 MGD design flow certified for operation and authorized by the VPDES permit, the board proposes to adjust their nutrient waste load allocations based on the updated design flow of 4.5 MGD. The total nitrogen waste load allocation for Fredericksburg WWTF will be increased from 42,638 lbs/year to 54,820 lbs/year and the total phosphorus waste load allocation will be increased from 3,198 lbs/year to 4,112 lbs/year. 

The adjustment of nutrient waste load allocations based on the updated design flow will allow the Fredericksburg WWTF to make full use of its sewage treatment equipment and investments in capacity and will benefit the facility. On the other hand, the increase in nitrogen and phosphorus waste load allocations for the Fredericksburg WWTF will very likely result in less reduction in nitrogen and phosphorus discharges and less restoration of water quality in the Rappahannock river than the 2005 Water Quality Management Planning Regulation amendments could otherwise achieve.4 This may, to some extent, reduce the benefit that the 2005 Water Quality Management Planning Regulation amendments could otherwise provide for public health, commercial fisheries, tourism and recreation in the Rappahannock river basin. Since the increases in waste load allocation, which is 12,182 lbs/year for total nitrogen and 934 lbs/year for total phosphorus, are about 2% of the total annual nutrient waste load allocations for Rappahannock river basin, the reduced benefit from the proposed amendment will likely be small.  Because the lost benefit from less nutrient reductions is not easily quantifiable and the gained benefit for Fredericksburg WWTF is not available, it is not known whether the net benefit is positive or not. 

Businesses and Entities Affected.  Fredericksburg WWTF will benefit from the proposed regulatory change by being able to make full use its sewage treatment equipment and investments in capacity.  On the other hand, the revised nutrient waste load allocations may result in less reduction of nitrogen and phosphorus discharges and less improvement of water quality in the Rappahannock than the current waste load allocations could achieve. This may cause slight benefit reduction that the 2005 Water Quality Management Planning Regulation amendments could otherwise generate for businesses and entities involved in industries such as commercial fisheries, tourism and recreation, and boat building and repair in Rappahannock river.

Localities Particularly Affected.  The City of Fredericksburg will be particularly affected by the proposed regulatory changes. 

Projected Impact on Employment.  The adjustment of nutrient waste load allocations based on the updated design flow will allow the Fredericksburg WWTF to make full use its sewage treatment equipment and may increase the number of people employed by the facility. On the other hand, the proposed regulatory change may have a slight negative effect on the employment in industries such as commercial fisheries, tourism and recreation, and boat building and repair compared with the current waste load allocations.

Effects on the Use and Value of Private Property.  The revised nutrient waste load allocations will likely result in less reduction of nutrients discharges and thus less improvement in the Rappahannock river, which may have a slight negative impact on the asset value of businesses in commercial fisheries, tourism and recreation, boat building and repair, as well as the value of residential properties in surrounding areas.

Small Businesses: Costs and Other Effects.  The proposed regulation will likely not have any significant direct impact on small businesses. However, small businesses involved in commercial fisheries, tourism and recreation, boat building and repair may be slightly affected due to less reduction of nutrients discharges to the Rappahannock river.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed regulatory change revises the nutrient waste load allocations for Fredericksburg WWTF based on the facility’s current design flow capacity and may slightly affect small businesses involved in commercial fisheries, tourism and recreation, boat building and repair in the Rappahannock river. There is no alternative that can have a smaller adverse impact. 
Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:

The proposed amendments revise the total nitrogen and total phosphorus waste load allocations for the Fredericksburg Wastewater Treatment Facility (VA0025127) located in the Rappahannock basin.  At the Board’s September 21, 2005, meeting, nutrient waste load allocations were adopted for significant dischargers in several Chesapeake Bay river basins, including the Rappahannock.  The basis for the allocations was a combination of each facility’s design flow coupled with stringent nutrient reduction treatment.  Design flow was defined as the capacity authorized by the VPDES permit and certified for operation by the state under 9 VAC 25-790-50.  The Fredericksburg WWTF was assigned nutrient waste load allocations (WLA) based on these values:
	Design Flow

(MGD)
	Annual Avg TN

Concen-tration

(mg/L)
	TN WLA

(lbs/yr)
	Annual Avg TP

Concen-tration

(mg/L)
	TP WLA

(lbs/yr)

	3.50
	4.0
	42,638
	0.3
	3,198


In 1994, Fredericksburg completed an upgrade of their wastewater treatment plant that was authorized to discharge at a design flow of 3.5 million gallons per day (MGD).  A Certificate to Operate was issued that read in part, “The project included a 4.5 MGD sewage treatment works...”. Subsequent reissuance of the VPDES permit authorized the discharge of 4.5 MGD but only after repeal of the 208 Water Quality Management Plan, which only addressed a 3.5 MGD plant. The 208 Plan was repealed in 2003.  Since issuance of a revised Discharge Monitoring Report form in December 2005, the Fredericksburg WWTF has a 4.5 MGD design flow certified for operation and authorized by the VPDES permit.  Therefore, nutrient waste load allocations for this discharge should be based on a design flow of 4.5 MGD, rather than 3.5 MGD, as follows:
	Design Flow

(MGD)
	Annual Avg TN

Concen-tration

(mg/L)
	TN WLA

(lbs/yr)
	Annual Avg TP

Concen-tration

(mg/L)
	TP WLA

(lbs/yr)

	4.50
	4.0
	54,820
	0.3
	4,112


9 VAC 25-720-70. Rappahannock River Basin.
A. Total maximum Daily Load (TMDLs).
B. Stream segment classifications, effluent limitations including water quality based effluent limitations, and waste load allocations.
9 VAC 25-720-70 Rappahannock Area Development Commission (RADCO) 208 Area Wide Waste Treatment Management Plan And Potomac-Shenandoah River Basin 303(e) Water Quality Management Plan is included in The Potomac River Basin section. 

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.
The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers and the total nitrogen and total phosphorus waste load allocations for the listed facilities. 
	Virginia

Waterbody ID
	Discharger Name
	VPDES

Permit No.
	Total Nitrogen

(TN)

Waste Load

Allocation

(lbs/yr)
	Total Phosphorus

(TP)

Waste Load

Allocation

(lbs/yr)

	E09R
	Culpeper WWTP  (1)
	VA0061590
	54,820
	4,112

	E02R
	Marshall WWTP
	VA0031763
	7,797
	585

	E09R
	Mountain Run STP (2)
	VA0090212
	30,456
	2,284

	E13R
	Orange STP
	VA0021385
	36,547
	2,741

	E11R
	Rapidan STP
	VA0090948
	7,309
	548

	E02R
	Remington WWTP (3)
	VA0076805
	30,456
	2,284

	E02R
	Clevengers Corner  STP (4)
	VA0080527
	10,964
	822

	E02R
	Warrenton Town STP
	VA0021172
	30,456
	2,284

	E18R
	Wilderness WWTP
	VA0083411
	15,228
	1,142

	E20E
	FMC WWTF
	VA0068110
	65,784
	4,934

	E20E
	Fredericksburg WWTF
	VA0025127
	42,638 54,820
	3,198 4,112

	E21E
	Haymount WWTF (5)
	VA0089125
	11,695
	877

	E24E
	Haynesville CC WWTP
	VA0023469
	2,802
	210

	E21E
	Hopyard Farms STP
	VA0089338
	6,091
	457

	E20E
	Little Falls Run WWTF
	VA0076392
	97,458
	7,309

	E20E
	Massaponax WWTF
	VA0025658
	97,458
	7,309

	E23R
	Montross Westmoreland WWTP
	VA0072729
	1,584
	119

	E21E
	Oakland Park STP
	VA0086789
	1,706
	128

	E23E
	Tappahannock WWTP
	VA0071471
	9,746
	731

	E26E
	Urbanna WWTP
	VA0026263
	1,218
	91

	E21R
	US Army -Ft. A P Hill WWTP
	VA0032034
	6,457
	484

	E23E
	Warsaw Aerated Lagoons
	VA0026891
	3,655
	274

	C01E
	Omega Protein - Reedville
	VA0003867
	21,213
	1,591

	C01E
	Reedville Sanitary District
	VA0060712
	2,436
	183

	C01E
	Kilmarnock WTP
	VA0020788
	6,091
	457

	
	TOTALS:
	
	602,062 614,245
	45,155 46,068


NOTE: (1) Town of Culpeper WWTP waste load allocations (WLAs) based on a design flow capacity of 4.5 million gallons per day (MGD). If plant is not certified to operate at 4.5 MGD design flow capacity by December 31, 2010, the WLAs will decrease to TN = 36,547 lbs/yr; TP = 2,741 lbs/yr, based on a design flow capacity of 3.0 MGD. 

(2) Mountain Run STP: waste load allocations (WLAs) based on a design flow capacity of 2.5 million gallons per day (MGD). If plant is not certified to operate at 2.5 MGD design flow capacity by December 31, 2010, the WLAs will decrease to TN = 18,273 lbs/yr; TP = 1,371 lbs/yr, based on a design flow capacity of 1.5 MGD. 

(3) Fauquier Co. W&SA-Remington STP: waste load allocations (WLAs) based on a design flow capacity of 2.5 million gallons per day (MGD). If plant is not certified to operate at 2.5 MGD design flow capacity by December 31, 2010, the WLAs will decrease to TN = 24,364 lbs/yr; TP = 1,827 lbs/yr, based on a design flow capacity of 2.0 MGD. 

(4) Clevengers Corner STP: waste load allocations (WLAs) based on a design flow capacity of 0.9 million gallons per day (MGD). If plant is not certified to operate at 0.9 MGD design flow capacity by December 31, 2010, the WLAs will decrease to TN = 7,309 lbs/yr; TP = 548 lbs/yr, based on a design flow capacity of 0.6 MGD. 

(5) Haymount STP: waste load allocations (WLAs) based on a design flow capacity of 0.96 million gallons per day (MGD). If plant is not certified to operate at 0.96 MGD design flow capacity by December 31, 2010, the WLAs will decrease to TN = 7,066 lbs/yr; TP = 530 lbs/yr, based on a design flow capacity of 0.58 MGD. 

VA.R. Doc. No. R07-35; Filed November 7, 2006, 3:57 p.m.

1 VPDES: Virginia Pollutant Discharge Elimination System


2 General Virginia Pollutant Discharge Elimination System (VPDES) Watershed Permit Regulation for Total Nitrogen and Total Phosphorus Discharges and Nutrient Trading in the Chesapeake Bay Watershed in Virginia (9 VAC 25-820).


3 In accordance with Section 208 and Section 303(e) of the Clean Water Act, the State Water Control Board has developed 18 water quality management plans. Many were developed in the 1970s. Although some have been amended and updated to reflect current conditions, many have now become outdated. 


4 According to the Department of Environmental Quality, total nitrogen discharges by the Fredericksburg WWTF were 63,830 lbs/year in 2004, before the 2005 adoption of the Water Quality Management Planning Regulation amendments.
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