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For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-370. Cigarette Tax Regulations TC "23 VAC 10-370. Cigarette Tax Regulations (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-370-50, 23 VAC 10-370-60, and 23 VAC 10-370-150).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on January 26, 2007.
(See Calendar of Events section

for additional information)

Effective Date:  February 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.
Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.

Purpose:  As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that have been made obsolete by changes in state or federal law.  As these regulations are obsolete, they are being repealed and their repeal will have no effect on the health, safety or welfare of the public.  Repeal of these regulations does not reflect a change in existing departmental policy.

Rationale for Using Fast-Track Process:  As the regulations being repealed are obsolete, their repeal is not expected to be controversial.
Substance:  This regulatory action will repeal the following sections of the cigarette tax regulations:

23 VAC 10-370-50 Retail dealers receiving cigarettes from outside state to mail duplicate invoice to department; penalty

23 VAC 10-370-60 Duties of carriers, etc., transporting cigarettes; penalty

23 VAC 10-370-150 Permits required for transporting or distributing cigarettes; penalty
Issues:  This regulatory action will ease voluntary taxpayer compliance and the department’s administration of the state tax laws by eliminating obsolete regulations that do not reflect the current law.  As these regulations are obsolete their repeal will result in no disadvantages to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation (department) proposes to repeal 23 VAC 10-370-50 (Retail dealers receiving cigarettes from outside state to mail duplicate invoice to department; penalty), 23 VAC 10-370-60 (Duties of carriers, etc., transporting cigarettes; penalty), and 23 VAC 10-370-150 (Permits required for transporting or distributing cigarettes; penalty) of these regulations.

Result of Analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact.  The 2004 Virginia Acts of Assembly, Chapter 1029 repealed Code of Virginia §§ 58.1-1004, 58.1-1005 and 58.1-1014.  23 VAC 10-370-50, 23 VAC 10-370-60, and 23 VAC 10-370-150 of these regulations are interpretations of the formally existing Code §§ 58.1-1004, 58.1-1005 and 58.1-1014, respectively.  As a consequence of the repeal of the above mentioned Code sections, these regulations are obsolete and do not reflect current department policy.  Thus, repeal of these regulations will have no impact other than perhaps to prevent confusion for those who find and read the regulations. 
Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not affect small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not affect small businesses.
Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that have been made obsolete by changes in state or federal law.  As these regulations are obsolete, they are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.  Chapter 1029 of the 2004 Acts of Assembly repealed §§ 58.1-1004, 58.1-1005 and 58.1-1014 of the Code of Virginia, which were interpreted by the regulations being repealed.

23 VAC 10-370-50. Retail dealers receiving cigarettes from outside state to mail duplicate invoice to department; penalty. (Repealed.)
A. Generally. Any retail dealer purchasing or receiving unstamped cigarettes from without Virginia shall mail, by registered mail, a duplicate invoice for such purchase or receipt to the Department. 

1. The duplicate invoice shall be required regardless of whether such cigarettes have been ordered or purchased through a wholesaler in this State, received by drop shipment or otherwise. 

2. The duplicate invoice shall be mailed to the Department of Taxation within twelve hours of receipt of such out of state cigarettes. 

3. The invoice shall contain the following information: (a) the name of the person from whom or through whom the purchase or shipment of the cigarettes was received, (b) kinds and quantities of cigarettes purchased or shipped. 

B. Penalty for failure to comply. Any retail dealer who fails or refuses to furnish duplicate invoices for out of state purchases or receipt of cigarettes, in both manner and time allowed, shall be, upon conviction, guilty of a Class 2 misdemeanor. 

23 VAC 10-370-60. Duties of carriers, etc., transporting cigarettes; penalty. (Repealed.)
A. Generally. All commercial transporters of cigarettes shall maintain a statement or record of all consignments or deliveries of cigarettes. 

Such statement or record shall show date, point of origin, point of delivery, to whom delivered, and the time of delivery. 

B. Periodic statement of consignments or deliveries. The Department of Taxation may request transporters of cigarettes to report such information relative to the transportation of cigarettes. 

C. Penalty for failure to comply. Any person who fails to maintain the statements or records required by this section or refuses to transmit to the Department of Taxation the statements requested on the transportation of cigarettes shall be, upon conviction, guilty of a Class 3 misdemeanor. 

23 VAC 10-370-150. Permits required for transporting or distributing cigarettes; penalty. (Repealed.)
A. Generally. Any person who is not properly licensed to purchase and stamp cigarettes as regulated in 23 VAC 10-370-120 may be required to secure a permit or other authorization from the Department before transporting or distributing cigarettes in or through Virginia. 

1. A permit may be required for each vehicle used in transporting cigarettes. 

2. Prior to receiving the permit, the applicant must furnish to the Department the nature of his business, the names of each county or city where he desires to transport or distribute cigarettes. 

3. Such permit, when issued, must be conspicuously displayed on the vehicle for which it is specifically issued. Failure to properly display the permit is a violation of the requirements of this section. 

4. Upon application, duplicate permit cards will be issued to replace lost or damaged permits. 

B. Interstate transportation of cigarettes. The permit for transporting cigarettes through Virginia in interstate commerce may not be required when such transportation is done by a common carrier or by a vehicle owned and operated by a manufacturer of cigarettes, so long as the driver of the vehicle has in his possession full documentation as to the nature and identity of the shipment. Full documentation includes, but is not limited to, bill of lading, transfer sheets, and shipping documents. 

C. Penalty for failure to obtain permit to transport or distribute cigarettes. Any person, required to obtain a permit, found transporting or distributing cigarettes without first obtaining such permit shall be, upon conviction, guilty of a Class 1 misdemeanor. 

D. Revocation of permit for transporting or distributing. The Department may revoke any issued permit if the practices of the person receiving the permit are deemed to jeopardize the collection of the tobacco tax. 

If a person's permit is revoked, no further permit shall be issued for six months. After such time, the Department must be satisfied that issuing another permit to such person is advisable. 
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