REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-390. Virginia Soft Drink Excise Tax Regulations TC "23 VAC 10-390. Virginia Soft Drink Excise Tax Regulations (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-390-10, 23 VAC 10-390-30 and 23 VAC 10-390-50).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on January 26, 2007.
(See Calendar of Events section

for additional information)

Effective Date:  February 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.
Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.
Purpose:  As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  As these regulations are unnecessary, their repeal will have no effect on the health, safety and welfare of citizens.  Repeal of these regulations does not reflect a change in existing departmental policy.
Rationale for Using Fast-Track Process:  As the regulations being repealed are unnecessary, their repeal is not expected to be controversial.
Substance:  This regulatory action will repeal selected Soft Drink Excise Tax Regulations.
Issues:  This regulatory action will ease voluntary taxpayer compliance and the department’s administration of the state tax laws by eliminating unnecessary regulations.  As these regulations are unnecessary, their repeal will result in no disadvantage to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation (department) proposes to repeal these regulations.

Result of Analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact.  The department proposes to repeal 23 VAC 10-390-10, 23 VAC 10-390-30, and 23 VAC 10-390-50 of these regulations.  23 VAC 10-390-10 was "reserved" and had no content.  Thus repealing 23 VAC 10-390-10 will have no impact.

23 VAC 10-390-30 lists taxes owed by wholesalers and distributors of carbonated soft drinks set by ranges of gross receipts.  The listed taxes owed by gross receipts in 23 VAC 10-390-30 differ from the listed taxes owed by gross receipts in the Code of Virginia § 58.1-1702 for wholesalers and distributors who have soft drink receipts in excess of $10,000,000.  The tax rates in the Code of Virginia are higher.1  When there is a conflict between the Code of Virginia and regulations, the Code of Virginia applies.  Thus the repealing of these regulations will not change tax rates.  The repeal will be beneficial nonetheless since the current contradictory information is misleading.

23 VAC 10-390-50 is entirely repetitive of Code of Virginia § 58.1-1704.  Repealing 23 VAC 10-390-50 will have no impact.

Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not affect small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not affect small businesses.
Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.

23 VAC 10-390-10. [Reserved] (Repealed.)
23 VAC 10-390-30. Tax levied. (Repealed.)
A. In addition to all other taxes levied upon wholesalers or distributors of carbonated soft drinks, there is imposed an annual state soft drink excise tax. 

1. The tax is imposed on every wholesaler or distributor of carbonated soft drinks sold for consumption or use in Virginia. 

2. The tax is applicable to the gross receipts from all sales of carbonated soft drinks for consumption or use in Virginia regardless of the physical location of the business selling such soft drinks. 

3. The tax is imposed upon soft drinks only once and is imposed upon the first handler of such drinks who qualifies as a wholesaler or distributor as defined in 23VAC10-390-20. 

B. The tax rate schedule applicable to the gross receipts from the wholesaler or distributor's sale of carbonated soft drinks is as follows: 
            Bracket of Gross Receipts               
Tax
            $100,000 or less                     
$   50

            100,001-250,000                        
100

            250,001-500,000                         
250
            500,001-1,000,000                       
750

            1,000,001-3,000,000                   
1,500

            3,000,001-5,000,000                   
3,000

            5,000,001-10,000,000                  
4,500

            10,000,001 and above                  
6,000

23 VAC 10-390-50. Tax segregated for state taxation. (Repealed.)
The soft drink excise tax is segregated for Commonwealth taxation only and no county, city, town or other political subdivision of this Commonwealth shall impose a tax on such businesses measured by their gross receipts except for the tax authorized under Chapter 37, Title 58.1, Code of Virginia. 

VA.R. Doc. No. R07-47; Filed November 8, 2006, 10:32 a.m.

1 The regulations set taxes owed at $6,000 for wholesalers and distributors with sales of soft drinks in excess of $10,000,000.  The Code of Virginia assesses $7,200 for gross receipts in excess of $10,000,000 but not above $25,000,000; $18,000,000 for gross receipts in excess of $25,000,000 but not above $50,000,000; and $33,000 for gross receipts in excess of $50,000,000.
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