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Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Proposed Regulation

Title of Regulation:  12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care TC "12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care (Proposed)" \f C \l "1"  (amending 12 VAC 30-80-190).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia; Title XIX of the Social Security Act (42 USC § 1396).
Public Hearing Date:  N/A -- Public comments may be submitted until February 9, 2007.

(See Calendar of Events section

for additional information)

Agency Contact:  William Lessard, Provider Reimbursement, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 225-4593, FAX (804) 786-1680 or email william.lessard@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance and § 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements. The Medicaid authority as established by § 1902(a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.
Purpose:  This regulatory action is intended to implement the mandated physician rate increases included in the 2005 Appropriation Act.  Items 326 VVV, WWW, and XXX directed various physician rate increases for an effective date of May 1, 2006.  Specifically, the Act mandated a 2.5% increase for obstetrical and gynecological services, a 5.0% increase for pediatric services and a 5.0% increase for adult primary and preventive care services.  In order to implement these rate increases, 12 VAC 30-80-190 needs to be amended.  This section of the Administrative Code defines the methodology for physician fee schedule rate setting under the Resource Based Relative Value Scale (RBRVS) system.

These rate increases will protect the health, safety and welfare of the citizens of the Commonwealth by helping to ensure access to physician services for Medicaid recipients.
Substance:  Item 326 VVV of the 2005 Appropriation Act mandated a 2.5% reimbursement increase to obstetrical and gynecological (OB/GYN) professional services.  These same services had been increased based on the Governor’s declaration that a threat to public health existed regarding access to OB/GYN care.  In response to that public health threat, the Governor directed that rates for OB/GYN physician services be increased by 34% effective September 1, 2004.  Since the 34% increase directed by the Governor has already been implemented, 12 VAC 30-80-190 is being amended to implement the additional 2.5% increase with an effective date of May 1, 2006.

Item 326 WWW of the 2005 Appropriation Act mandated a 5.0% reimbursement increase to pediatric physician services.  The item further directed the department to consult with pediatric provider representatives to determine the procedures most appropriate for inclusion in this rate increase.  DMAS has consulted with providers and determined that the Evaluation and Management (E&M) procedure codes delivered to recipients under age 21 represent the most appropriate codes for the pediatric increase.  12 VAC 30-80-190 is being amended to implement the 5.0% increase with an effective date of May 1, 2006.

Item 326 XXX of the 2005 Appropriation Act mandated a 5.0% reimbursement increase for adult preventive and primary care physician services.  The item further directed the department to consult with primary care provider representatives to determine the procedures most appropriate for inclusion in this rate increase.  DMAS has consulted with providers and determined that the E&M procedure codes delivered to recipients age 21 and over represent the most appropriate codes for the adult preventive and primary care increase.  12 VAC 30-80-190 is being amended to implement the 5.0% with an effective date of May 1, 2006.

Issues:  The primary advantage to the Commonwealth is that increases in reimbursement generally may sustain or enhance access to medical services.  The primary disadvantage to the Commonwealth is an increased expenditure of funds for medical services without any directly related and measurable increase in access to care.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation. 
Pursuant to Items 326 VVV, WWW, and XXX of the 2005 Acts of Assembly, the proposed regulations permanently increase Medicaid payments for obstetrical and gynecological (OB/GYN) services by 2.5 percent, for pediatric physician services by 5 percent, and for adult primary and preventative care services by 5 percent effective May 1, 2006. The proposed changes have been already in effect under emergency regulations.

Result of Analysis. 
The benefits likely exceed the costs for most of the proposed changes.

Estimated Economic Impact. Pursuant to Items 326 VVV, WWW, and XXX of the 2005 Acts of Assembly, the proposed regulations permanently increase Medicaid payments for obstetrical and gynecological (OB/GYN) services by 2.5 percent, for pediatric physician services by 5 percent, and for adult primary and preventative care services by 5 percent effective May 1, 2006. The proposed changes have been already in effect under emergency regulations.

The proposed changes are estimated to increase payments to OB/GYN, pediatric, and adult primary and preventative care service providers by approximately $14.5 million annually. Of these funds, approximately $7 million is general funds and $7.4 million is non-general funds. 

The impact on approximately 16,200 service providers will be a net increase in their revenues.  Increased revenues may or may not improve services as this depends on how the monies are spent. Also, these rate increases may help maintain current level of access to these services.

The net impact on Virginia’s economy is likely to be positive because of the federal match.  While approximately one half of the funds will come from state resources, the other half will come from the federal government.  Thus, the federal match will be a net injection into the state’s economy as it does not have a corresponding offset elsewhere and will have a net positive impact on state output.

It appears that physician services category is one of few categories that do not receive periodic rate increases to cope with changes in general inflation, medical inflation, service mix, and other factors that may be relevant. Without periodic rate updates, the rates are adjusted irregularly and the magnitude of the adjustments often appear to be arbitrary. The current methodology may cause discrepancies in the price of physician services relative to all other Medicaid services and adversely affect provider incentives to participate in the program. In theory, the physician rates should be commensurate with the value of services provided. This is generally accomplished by establishing rates in a base year and revising the rate according to the factors affecting the value of the services. In this particular case, significant economic disincentives that may be present as a result of current irregular and arbitrary adjustments to the rates may be avoided by establishing a new reimbursement methodology that that takes into account, on a regular basis, changes in the general inflation, medical inflation, service mix, and other relevant factors.
Businesses and Entities Affected. The proposed regulations will increase Medicaid reimbursement rates for obstetrical and gynecological services, for pediatric physician services, and for adult primary and preventative care services.  Currently, approximately 16,200 physicians provide services to Medicaid recipients. Of the affected entities, approximately 4,079 are estimated to be small businesses.

Localities Particularly Affected. The proposed regulations apply throughout the Commonwealth.

Projected Impact on Employment. The proposed rate increases will likely have an expansionary effect on the state economy.  To the extent increased funding, particularly the federal portion of the increases, is directed toward purchase of goods and services within the state, there could be a positive effect on demand for labor.

Effects on the Use and Value of Private Property. The proposed regulations are likely to improve revenues and the future profit streams of affected providers.  An increase in profits would, in turn, increase their asset values.

Small Businesses: Costs and Other Effects. The proposed regulations are not anticipated to have an adverse impact on small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed regulations are not anticipated to have an adverse impact on small businesses.
Legal mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Medical Assistance Services has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Methods and Standards for Establishing Payment Rates; Other Types of Care:  Physician Fee Increases (12 VAC 30-80-190).  The agency raises no issues with the economic impact analysis prepared by the Department of Planning and Budget.
Summary:

The proposed amendments implement the mandated physician rate increases included in the 2005 Appropriation Act. Items 326 VVV, WWW, and XXX directed various physician rate increases for an effective date of May 1, 2006. The proposed amendments provide for a 2.5% increase for obstetrical and gynecological services, a 5.0% increase for pediatric services, and a 5.0% increase for adult primary and preventive care services. The amended section defines the methodology for physician fee schedule rate setting under the Resource Based Relative Value Scale system.

12 VAC 30-80-190. State agency fee schedule for RBRVS.
A. Reimbursement of fee-for-service providers. Effective for dates of service on or after July 1, 1995, the Department of Medical Assistance Services (DMAS) shall reimburse fee-for-service providers, with the exception of home health services (see 12 VAC 30-80-180) and durable medical equipment services (see 12 VAC 30-80-30), using a fee schedule that is based on a Resource Based Relative Value Scale (RBRVS).
B. Fee schedule.
1. For those services or procedures which are included in the RBRVS published by the Centers for Medicare and Medicaid Services (CMS) as amended from time to time, DMAS' fee schedule shall employ the Relative Value Units (RVUs) developed by CMS as periodically updated. 

2. DMAS shall calculate the RBRVS-based fees using conversion factors (CFs) published from time to time by CMS. DMAS shall adjust CMS' CFs by additional factors so that no change in expenditure will result solely from the implementation of the RBRVS-based fee schedule. DMAS shall calculate a separate additional factor for obstetrical/gynecological procedures (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association's (AMA) annual publication of the Current Procedural Terminology (CPT) manual). DMAS may revise the additional factors when CMS updates its RVUs or CFs so that no change in expenditure will result solely from such updates. Except for this adjustment, DMAS' CFs shall be the same as those published from time to time by CMS. The calculation of the additional factors shall be based on the assumption that no change in services provided will occur as a result of these changes to the fee schedule. The determination of the additional factors required above shall be accomplished by means of the following calculation: 

a. The estimated amount of DMAS expenditures if DMAS were to use Medicare's RVUs and CFs without modification, is equal to the sum, across all relevant procedure codes, of the RVU value published by the CMS, multiplied by the applicable conversion factor published by the CMS, multiplied by the number of occurrences of the procedure code in DMAS patient claims in the most recent period of time (at least six months). 

b. The estimated amount of DMAS expenditures, if DMAS were not to calculate new fees based on the new CMS RVUs and CFs, is equal to the sum, across all relevant procedure codes, of the existing DMAS fee multiplied by the number of occurrences of the procedures code in DMAS patient claims in the period of time used in subdivision 2 a of this subsection.
c. The relevant additional factor is equal to the ratio of the expenditure estimate (based on DMAS fees in subdivision 2 b of this subsection) to the expenditure estimate based on unmodified CMS values in subdivision 2 a of this subsection.
d. DMAS shall calculate a separate additional factor for:
(1) Emergency room services (defined as the American Medical Association's (AMA) annual publication of the Current Procedural Terminology (CPT) codes 99281, 99282, 99283, 99284, and 99285); 

(2) Reserved Obstetrical/gynecological services (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association’s (AMA) annual publication of the Current Procedural Terminology (CPT) manual);
(3) Reserved Pediatric services (defined as evaluation and management (E&M) procedures, excluding those listed in subdivision 2 d (1) of this subsection, as defined by the AMA’s annual publication of the CPT manual for recipients under age 21);
(4) Reserved Adult primary and preventive services (defined as E&M procedures, excluding those listed in subdivision 2 d (1) of this subsection, as defined by the AMA’s annual publication of the CPT manual for recipients age 21 and over); and
(5) All other procedures set through the RBRVS process combined.
3. For those services or procedures for which there are no established RVUs, DMAS shall approximate a reasonable relative value payment level by looking to similar existing relative value fees. If DMAS is unable to establish a relative value payment level for any service or procedure, the fee shall not be based on a RBRVS, but shall instead be based on the previous fee-for-service methodology.
4. Fees shall not vary by geographic locality.
5. Effective for dates of service on or after May 1, 2006, fees for emergency room services (defined in subdivision 2 d (1) of this subsection) shall be increased by 3.0% relative to the fees in effect on July 1, 2005. These CPT codes shall be as published by the American Medical Association in its Current Procedural Terminology (2004 edition), as may be amended from time to time.
C. Effective for dates of service on or after September May 1, 2004 2006, fees for obstetrical/gynecological procedures services (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association's (AMA) annual publication of the Current Procedural Terminology (CPT) manual in subdivision B 2 d (2) of this section) shall be increased by 34% 2.5% relative to the fees in effect on July 1, 2004 2005. This 34% increase shall be a one-time increase, but shall be included in subsequent calculations of the relevant additional factor described in subdivision 2 of this subsection. 
D. Effective for dates of service on or after May 1, 2006, fees for pediatric services (defined in subdivision B 2 d (3) of this section) shall be increased by 5.0% relative to the fees in effect on July 1, 2005.

E. Effective for dates of service on or after May 1, 2006, fees for adult primary and preventive services (defined in subdivision B 2 d (4) of this section) shall be increased by 5.0% relative to the fees in effect on July 1, 2005.

VA.R. Doc. No. R06-200; Filed November 21, 2006, 11:32 a.m.
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