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Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-110. Individual Income Tax TC "23 VAC 10-110. Individual Income Tax (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-110-10, 23 VAC 10-110-50, 23 VAC 10-110-100, 23 VAC 10-110-120, 23 VAC 10-110-140, 23 VAC 10-110-210, 23 VAC 10-110-260, 23 VAC 10-110-290 and 23 VAC 10-110-300).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on February 23, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  March 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.

Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.

Purpose:  As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  As these regulations are unnecessary, their repeal will have no effect on the health, safety and welfare of citizens.  Repeal of these regulations does not reflect a change in existing departmental policy.

Rationale for Using Fast-Track Process:  As the sections of the regulations being repealed are unnecessary, their repeal is not expected to be controversial.

Substance:  This regulatory action will repeal selected sections of the Individual Income Tax regulations that provide no additional guidance to clear and unambiguous statutes.

Issues:  This regulatory action will ease voluntary taxpayer compliance and department’s administration of the state tax laws by eliminating unnecessary regulations.  As these regulations are unnecessary, their repeal will result in no disadvantage to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation proposes to repeal 23 VAC 10-110-10, 23 VAC 10-110-50, 23 VAC 10-110-100, 23 VAC 10-110-120, 23 VAC 10-110-140, 23 VAC 10-110-210, 23 VAC 10-110-260, 23 VAC 10-110-290 and 23 VAC 10-110-300 in the existing Individual Income Tax Regulations.  23 VAC 10-110-10 and 23 VAC 10-110-120 are in conflict with the corresponding Code of Virginia sections because they did not address previous changes in the statutes. 23 VAC 10-110-50, 23 VAC 10-110-100, 23 VAC 10-110-140, 23 VAC 10-110-210, 23 VAC 10-110-260, 23 VAC 10-110-290 and 23 VAC 10-110-300 provide no additional guidance to clear and unambiguous statutes. 

Result of Analysis.  The proposed repeal is not likely to have any significant impact.

Estimated Economic Impact.  23 VAC 10-110-10 (Income not subject to local taxation) states that “no city, county, town, or other political subdivision of the state may impose any tax or levy upon income. The right to impose an income tax rests exclusively with the state.” Chapter 245 of the 1989 Acts of Assembly amended the Code of Virginia § 58.1-300 and authorized localities to impose a local income tax.1  This change is not addressed in 23 VAC 10-110-10. When there is a conflict between the Code of Virginia and regulations, the Code of Virginia applies. Thus, eliminating 23 VAC 10-110-10 will have no impact. 

23 VAC 10-110-120 (Imposition of the tax) addresses the tax on the Virginia taxable income of every individual for each taxable year. The tax rates in the regulation are the same as those listed in the Code of Virginia § 58.1-320, except for taxable income in excess of $12,000 but not in excess of $17,000.  Chapter 9 of the 1987 Acts of Assembly raised the taxable income level for the top tax rate from $12,000 to $17,000, phased in over four years, which essentially lowered the tax rates for taxable income in excess of $12,000 but not in excess of $17,000.  23 VAC 10-110-120 does not reflect this change and thus has been in conflict with the Code.  Eliminating 23 VAC 10-110-120 will have no impact, because the Code applies when conflict occurs between the Code and the regulations.

23 VAC 10-110-50 (Assessment and payment of deficiency; fraud; penalties), 23 VAC 10-110-100 (Jeopardy assessments), 23 VAC 10-110-140 (Virginia taxable income; generally), 23 VAC 10-110-210 (Energy income tax credit), 23 VAC 10-110-260 (Place of filing), 23 VAC 10-110-290 (Voluntary contribution to political party) and 23 VAC 10-110-300 (Penalty for failure to file timely return) are essentially identical in meaning to Code § 58.1-308, § 58.1-313, § 58.1-322, § 58.1-331, § 58.1-343, § 58.1-346 and § 58.1-347, respectively.  Repealing these sections therefore will have no impact.

Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not significantly affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not significantly affect small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not significantly affect small businesses.
Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.

23 VAC 10-110-10. Incomes not subject to local taxation. (Repealed.)
No city, county, town, or other political subdivision of the state may impose any tax or levy upon income. The right to impose an income tax rests exclusively with the state. 

23 VAC 10-110-50. Assessment and payment of deficiency; fraud; penalties. (Repealed.)
A. Underpayment. If the amount of tax computed by the department exceeds the tax computed by the taxpayer on his return, the department shall issue an assessment for the amount of such underpayment. The department will mail a Notice of Assessment to the taxpayer who must pay the additional tax and interest within thirty days of the date of assessment. (Date of assessment is defined by §§ 58.1-1820(2) of the Code of Virginia as the date on which a Notice of Assessment is mailed to the taxpayer at his last known address. See 23 VAC 10-110-50 and 23 VAC 10-20-160.) 

If the underpayment of tax was not due to fraud or willful intent to avoid payment, no penalty shall be assessed on such underpayment provided the return is timely filed and payment of the tax as computed by the taxpayer is made on or before the due date of the return. However, interest will accrue on the amount of underpayment from the due date of the return until payment is made. 

B. False or fraudulent return. If the amount of tax computed by the department exceeds the tax computed by the taxpayer on his return and the understatement of tax is false or fraudulent with willful intent to evade the tax, the department shall assess penalty of 100% of the actual amount of tax due. In addition, interest on the amount of the underpayment will accrue from the due date of the return until paid. 

The penalty for the filing of a false or fraudulent return with intent to evade the tax will be assessed against a taxpayer whenever the complementary federal fraud penalty is assessed against such taxpayer for the same taxable year. Otherwise, determination of whether a return is false or fraudulent with willful intent to evade the tax shall be made on the basis of the facts in each particular case. (See also 23 VAC 10-20-150.) 

23 VAC 10-110-100. Jeopardy assessments. (Repealed.)
A. Generally. The Tax Commissioner shall have the authority to assess any taxpayer with an actual or estimated amount of tax due, together with penalties and interest, at any time the Commissioner is of the opinion that the collection of income tax, penalty, and interest will be jeopardized by delay and may further demand immediate payment of such assessment. The assessment and any demand for immediate payment thereof shall be sent via certified mail, return receipt requested, to the taxpayer's last known address or delivered personally. 

B. Jeopardized by delay, defined. For purposes of this regulation, the term "jeopardized by delay," means that it has been determined that a taxpayer designs to do any of the following: 

(i) depart quickly from the Commonwealth; 

(ii) remove his property from the Commonwealth; 

(iii) conceal himself or his property; 

(iv) commit any other act tending to prejudice or to render wholly or partially ineffectual proceedings to collect the income tax for the period in question. 

C. Termination of taxable period. If an assessment is issued pursuant to this section for the current period, the taxable period shall be immediately terminated and notice of such termination shall be sent via certified mail or personally delivered to the taxpayer together with a demand for immediate payment based upon the period declared terminated. Such tax shall be immediately due and payable regardless of whether the time otherwise allowed by law for the filing of a return and paying the tax has expired. 

D. Payment on demand. All assessments issued pursuant to this section shall become immediately due and payable and any tax, penalty, or interest not paid upon demand of the Tax Commissioner, shall become collectible as otherwise provided by law. A memorandum of lien as provided under § 58.1-1805 of the Code of Virginia may be issued immediately upon assessment and notice thereof or the Tax Commissioner may require the taxpayer to file a bond which, in the judgment of the Tax Commissioner, is sufficient to protect the Commonwealth's interest. 

23 VAC 10-110-120. Imposition of the tax. (Repealed.)
A tax is imposed upon the Virginia taxable income of every individual for each taxable year as follows: 

Va. Taxable Income
Tax Rate
$0 - 3,000
2% 
3,001 - 5,000
$60 + 3% of excess over $3,000
5,001 - 12,000
$120 + 5% of excess over $5,000
over - 12,000
$470 + 5.75% of excess over $12,000

23 VAC 10-110-140. Virginia taxable income; generally. (Repealed.)
An individual's Virginia taxable income for a taxable year is his FAGI for the taxable year with the additions, subtractions and deductions set forth in 23 VAC 10-110-141, 23 VAC 10-110-142, and 23 VAC 10-110-143. 

23 VAC 10-110-210. Energy income tax credit. (Repealed.)
A. Generally. Effective for taxable years beginning on and after January 1, 1983, a credit is allowable against the income tax liability of an individual for a portion of "renewable energy source expenditures" as defined by Section 44C of the Internal Revenue Code (IRC) of 1954 (as amended, 1982) and the accompanying regulations. 

If the federal renewable energy source income tax credit is terminated prior to January 1, 1983, all references herein to IRC Section 44C and its accompanying regulations shall mean the statute and regulations as they exist at the date of termination. 

B. Qualified expenditures. This credit is applicable only to qualifying renewable energy source property installed in, or in connection with a dwelling unit located in Virginia which is used by an individual as his principal residence. No credit is allowable for energy conservation expenditures regardless of the fact that such expenditures also qualify for a federal credit under IRC Section 44C. 

The definitions of renewable energy source expenditures under IRC Section 44C (c) and (d) and the accompanying regulations including, but not limited to, rules relating to allocation, property financed by subsidized energy financing, joint occupancy or ownership of property and a condominium, shall be applicable to this credit, except that references therein to taxable years and expenditure periods prior to January 1, 1983, shall not apply. For purposes of this tax credit, taxpayer labor may not be included in expenditure amounts. 

C. Amount and taxable year in which credit allowed. 

1. Credit amount. A credit in the amounts set forth below is allowable for expenditures made within the specified time period. 

% of Expenditures
Period in Which
Allowed as Credit
Expenditure is Made

25%
January 1, 1983 through


December 31, 1984

20%
January 1, 1985 through


December 31, 1985

15%
January 1, 1986 through


December 31, 1986

10%
January 1, 1987 through


December 31, 1987

2. When expenditure deemed made. In accordance with Treasury Regulation 1.44C-3, an expenditure will be deemed made when original installation of the renewable energy source property is completed or, in the case of expenditures in connection with the construction or reconstruction of a dwelling which becomes the taxpayer's principal residence, when the original use of the dwelling by the taxpayer begins. 

Renewable energy source expenditures made prior to January 1, 1983, or after December 31, 1987, do not qualify for this credit. 

3. Taxable year in which credit allowable. Pursuant to Treasury Regulation 1.44C-3, the credit will be allowable in the year in which the expenditure qualifies for the complementary federal income tax credit under the provisions of IRC Section 44C or the taxable year in which such expenditure would qualify for the credit absent the prior expenditure limitation of IRC Section 44C(b)(3). (This section places a cumulative limitation of $10,000 on total renewable energy source expenditures.) No credit may be claimed for any taxable year beginning on or after January 1, 1988, except as set forth in Subsection D of this regulation. 

The following examples illustrate the operation of the credit. 

Example 1: Taxpayer A installs a solar energy system and the installation is substantially complete on November 1, 1982. Payment is made to the contractor on January 20, 1983. Since the expenditure is deemed made when installation is substantially complete, i.e., November 1, 1982, no credit is available. 

Example 2: Taxpayer B installs a renewable energy source system on December 15, 1984 and makes payment for the system on January 25, 1985. The credit must be claimed in taxable year 1985 since payment was made in 1985, even though the expenditure occurs in taxable year 1984. However, a 25% credit is allowed since the expenditure was made prior to December 31, 1984. 

D. Limitations and carryover. Only one credit, not to exceed $1,000 per expenditure, is allowable. Such credit is nonrefundable and may not exceed the lesser of $1,000 or the actual tax liability computed without respect to the credit. If any portion of an otherwise allowable energy income tax credit is not used solely because it exceeds the individual's income tax liability, the unused portion of the credit may be carried to the succeeding taxable year and added to any credit allowable for that taxable year until used. No excess credit may be carried forward to a taxable year beginning on or after January 1, 1989. 

E. Records. The taxpayer must maintain records that clearly identify the renewable energy source property with respect to which a credit is claimed and substantiate its cost to the taxpayer. 

23 VAC 10-110-260. Place of filing. (Repealed.)
Every individual who is required to file an income tax return for any taxable year must file such return, as set out in 23 VAC 10-110-240, with the commissioner of revenue, director of finance, or supervisor of assessments in the city or county in which he resides or, in the case of a nonresident, in the city or county in which his income from Virginia sources was derived. Only one return should be filed; separate returns are not required for each locality. 

23 VAC 10-110-290. Voluntary contribution to political party. (Repealed.)
Any individual who is eligible for a state income tax refund of his state income tax may elect to designate that $2.00 of such refund be paid to the State Central Committee of a qualifying political party. A husband and wife may each designate that $2.00 of the refund be paid to a political party regardless of whether such husband and wife file separate returns, a joint return or separately on a combined return. Any individual electing to make the $2.00 contribution must designate the political party which should receive the contribution. No contribution may be made in any amount other than $2.00 and no contribution may be made unless the contributor is due a refund of tax. 

For purposes of this section, a "qualifying political party" shall be a party "which at the last preceding statewide general election polled at least 10% of the total vote cast for the office filled in that election by the voters of the Commonwealth at large." (§ 24.1-1 of the Code of Virginia). 

23 VAC 10-110-300. Penalty for failure to file timely return. (Repealed.)
Any person who is required by law or regulation to do so must file an income tax return and must do so on or before the due date of the return or on or before the extended due date of the return if an extension is granted by the department pursuant to 23 VAC 10-110-270. When any tax is due for a taxable year and the return is not timely filed, a penalty equal to 10% of the tax due shall be added to the tax due. The penalty once assessed shall become a part of the tax. 

VA.R. Doc. No. R07-53; Filed November 29, 2006, 4:20 p.m.

1 According to the Department of Taxation, no locality has utilized this authority. 
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