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TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-210. Retail Sales and Use Tax TC "23 VAC 10-210. Retail Sales and Use Tax (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-210-370, 23 VAC 10-210-3020, and 23 VAC 10-210-5090 through 23 VAC 10-210-5094).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on February 23, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  March 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.

Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.

Purpose:  As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that have been made obsolete by changes in state or federal law.  As these regulations are obsolete and conflict with current law, they are being repealed.  As these regulations are obsolete, their repeal will have no effect on the health, safety and welfare of citizens.  Repeal of these regulations does not reflect a change in existing departmental policy.

Rationale for Using Fast-Track Process:  As the regulations being repealed are obsolete, their repeal is not expected to be controversial.

Substance:  This regulatory action will repeal selected sections of the Virginia Retail Sales and Use Tax regulations that conflict with current law and are thus obsolete.

Issues:  This regulatory action will ease voluntary taxpayer compliance and the department’s administration of the state tax laws by eliminating obsolete regulations that do not reflect the current law.  As these regulations are obsolete their repeal will result in no disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation (department) proposes to repeal 23 VAC 10-210-370 (Common carriers of property by motor vehicle), 23 VAC 10-210-3020 (Public utilities), 23 VAC 10-210-5090 (Transitional provisions; generally), 23 VAC 10-210-5091 (Transitional provisions; bona fide real estate construction contracts), 23 VAC 10-210-5092 (Transitional provisions; contracts for the sale of tangible personal property), 23 VAC 10-210-5093 (Transitional provisions; leases of tangible personal property), and 23 VAC 10-210-5094 (Transitional provisions; refunds on purchases or leases of tangible personal property under qualifying contracts).

Result of Analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact.  Up until September 1, 2004, tangible personal property for use or consumption by a motor vehicle common carrier in the rendition of public service was exempt from Virginia’s sales and use tax.  Since September 1, 2004, tangible personal property for use or consumption by a motor vehicle common carrier in the rendition of public service has been subject to Virginia’s sales and use tax due to the 2004 repeal of the public service corporation exemption.

23 VAC 10-210-370 describes details of the exemption for tangible personal property for use or consumption by a motor vehicle common carrier in the rendition of public service.  Since this exemption has not existed since 2004, 23 VAC 10-210-370 is obsolete.  Thus, repeal of 23 VAC 10-210-370 will have no impact other than perhaps to prevent confusion for those who find and read the regulation and are misled into believing that the exemption may still apply.
Prior to September 1, 2004, tangible personal property purchased or leased by a public utility subject to a state franchise or license tax upon gross receipts for use or consumption directly in the rendition of its public service was exempt from Virginia’s sales and use tax.  The 2004 repeal of the public service corporation exemption also caused tangible personal property purchased or leased by a public utility subject to a state franchise or license tax upon gross receipts for use or consumption directly in the rendition of its public service to be subject to Virginia’s sales and use tax.

23 VAC 10-210-3020 describes detail of the exemption for tangible personal property purchased or leased by a public utility subject to a state franchise or license tax upon gross receipts for use or consumption directly in the rendition of its public service.  Since this exemption has not existed since 2004, 23 VAC 10-210-3020 is obsolete.  Thus, repeal of 23 VAC 10-210-3020 will have no impact other than perhaps to prevent confusion for those who find and read the regulation and are misled into believing that the exemption may still apply.

23 VAC 10-210-5090, 23 VAC 10-210-5091, 23 VAC 10-210-5092, 23 VAC 10-210-5093, and 23 VAC 10-210-5094 all were adopted to implement transitional changes in the state sales and use tax in 1987.  This transitional language is no longer relevant.  Repealing these sections will have no impact other than save a small amount of time for people reading through the regulations.

Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not significantly affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not significantly affect small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not significantly affect small businesses.
Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that have been made obsolete by changes in state or federal law, such as the repeal of the public service corporation exemption effective September 1, 2004.  Some of these regulations provided transitional provisions for the one-half percent retail sales and use tax increase effective January 1, 1987, and are deemed to be unnecessary.   As these regulations are obsolete, they are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.

23 VAC 10-210-370. Common carriers of property by motor vehicles.  The 1995 federal deregulation of the trucking industry and the state repeal of the public service corporation retail sales and use tax exemption as a result of Virginia’s 2004 Tax Reform renders this regulation obsolete.

23 VAC 10-210-3020.  Public utilities. The state repeal of the public service corporation exemption resulting from the 2004 Tax Reform renders this regulation obsolete.

23 VAC 10-210-5090 through 23 VAC 10-210-5094. Transitional provision.  These regulations were adopted in 1987 to implement the state sales and use tax rate increase from 3.0% to 3.5% and are obsolete.

23 VAC 10-210-370. Common carriers of property by motor vehicle. (Repealed.)

A. Generally. Section 58.1-609.3(3) of the Code of Virginia extends an exemption from the sales and use tax to tangible personal property for use or consumption by a common carrier directly in the rendition of its public service. A common carrier must be authorized to operate under a certificate of convenience and necessity issued by the State Corporation Commission or the Interstate Commerce Commission in order to qualify for this exemption. This regulation applies only to common carriers of property by motor vehicle, including restricted common carriers, and has no application to contract or other carriers. 

The term "tangible personal property . . . for use or consumption directly in the rendition of its public service" means only essential tangible personal property used immediately and principally by a common carrier of property to keep its motor vehicles operating on the road in the performance of its public service. Tangible personal property used as an integral part of this process is exempt. 

The applicability of the sales and use tax exemption for tangible personal property purchased by a common carrier operation depends on the use rather than the type of property. The same item may be taxable in one instance and exempt in another, depending entirely upon its usage. 

1. Leased property. The exemptions outlined in these guidelines are applicable regardless of whether the property is purchased or leased by the common carrier. Repair parts used by a lessor to repair or maintain property leased to a common carrier, including motor vehicles which are subject to the 3% motor vehicle sales and use tax on rentals, may be purchased by the lessor exempt from the tax under the resale exemption. 

For sales and use tax purposes, a carrier who contracts to haul for a common carrier and in performance of that contract furnishes the motor vehicle, driver, and any other necessary tangible personal property is not a lessor of motor vehicles and is not entitled to a resale exemption on the purchase of tangible personal property, such as repair parts, used in the performance of the contract. This applies even though such carrier may operate under the ICC rights of the common carrier. 

2. Common carrier functions defined. The bulk of the tangible personal property used by a common carrier of property can be grouped into four general areas of usage: administrative; maintenance and repair; transport of property; and, storage and temporary deposit. Following is a description of each type of activity. 

a. Administration. Administration functions include billing, collecting, soliciting, purchasing, record keeping and employee comfort, convenience or pleasure. All tangible personal property used in administrative functions is subject to the tax. 

b. Repair and maintenance. Tangible personal property used in the repair or maintenance of vehicles, equipment and real property (including the shop, terminal and parking lot) is included in this category. 

Machinery and tools and repair parts used to repair and maintain revenue producing vehicles and trucks used to service these vehicles (e.g. tow trucks) are not subject to the tax. Machinery and tools and repair parts for other vehicles (such as supervisor's cars) as well as for the parking lot or other real or tangible personal property are subject to the tax. 

c. Transport. The transport function encompasses the actual performance of common carrier duties, i.e., the receipt, pickup, over-the-road transport, delivery and protection of property, and similar functions essential in the transport of property. This includes property used on the revenue vehicles as well as property used in loading, unloading and safeguarding cargo. Tangible personal property used in the transport function is used directly in the rendition of the public service and is not subject to the tax. 

d. Storage and temporary deposit. The functions of storage and temporary deposit of tangible personal property are included in this category. Storage is the holding for safekeeping of tangible personal property. Temporary deposit is the temporary holding of tangible personal property prior to its subsequent transport by the carrier. 

The distinction between storage and temporary deposit is determined by the customer's intention in seeking the service. If a customer is seeking to have his property held in safekeeping for a period of time, he is seeking storage. If he is seeking the transport of property, and incidental to this the property is temporarily stored by the transporter pursuant to subsequent delivery, the retention of property is temporary deposit. When a carrier makes a charge for retaining property he is providing storage rather than temporary deposit. 

Tangible personal property used in the storage function is subject to the tax. Tangible personal property used in the temporary deposit function in conjunction with the common carrier function is not subject to the tax. 

B. Examples of property used in common carrier operations. Following are examples of taxable and exempt tangible personal property used in the above referenced activities. These lists are exemplary and are not intended to be all inclusive. 

1. Administration. 

Taxable: 

Office supplies 

Office equipment 

Billing supplies 

Heating oil 

Toilet supplies 

Tariff rate schedules 

Motor freight guides 

Paper towels 

Linens 

Hand cleaner 

Uniforms, lettering, shirts furnished to drivers or other employees 

Payroll records 

Space heaters, except used to preserve property being transported 

2. Repair and maintenance. 

Taxable: 

Wrenches, saws and other tools used to repair vehicles, except revenue and service vehicles 

Tires, tubes, batteries, except used in revenue and service vehicles 

Motor oil, grease, gear oil, lubricants, brake fluid, transmission fluid, except used in revenue and service vehicles 

Oil dri, except used in revenue and service vehicles 

Hi dri, except used in revenue and service vehicles 

Floor dri, except used in revenue and service vehicles 

Fire extinguishers, used in terminal or repair shop 

Lamps, lightbulbs, flashlights used in terminal or repair shop 

Diesel fuel used to operate machinery and tools 

Air compressors used to operate machinery and tools 

Gloves 

Snow removal equipment, snow melting chemicals 

Paints, brushes, solvents, except used on revenue and service vehicles 

Weed killer 

Exempt: 

Repair parts for revenue and service vehicles 

Machinery and tools used in repairing revenue and service vehicles 

Tires, tubes, batteries used in revenue and service vehicles 

Motor oil, grease, gear oil, lubricants, brake fluid, transmission fluid used in revenue and service vehicles 

Repair manuals for revenue and service vehicles 

Tachographs 

Cleaning supplies, including soaps, detergents and waxes, used on revenue or service vehicles 

Testing equipment for revenue and service vehicles 

3. Transport. 

Exempt: 

Forklifts, conveyor systems, racks, hand trucks, coasters and similar equipment used in receiving, sorting and loading and unloading revenue producing vehicles 

Equipment used on revenue vehicles to maintain commodities at a constant temperature 

Equipment for communication between offices and common carrier equipment 

Indoor and outdoor scales for weighing cargo 

Newsprint, sealing tape, cartons, barrels, wardrobes, straps, pallets, chains, ratchets, coupling and tieing down equipment, chocks, seals and dock levelers 

Waybills, freight bills, and bills of lading carried with the freight being transported 

Driver log books 

Reflectors, fire extinguishers, flares used on revenue and service vehicles 

Decals and lettering used on revenue vehicles 

4. Storage and temporary deposit. 

a. Temporary deposit. 

Exempt: 

Forklifts 

Hand trucks 

Packing materials 

Crates 

Dollies 

Heating and cooling equipment used to maintain commodity at a constant temperature 

b. Storage. 

Taxable: 

Forklifts 

Packing materials 

Crates 

Hand trucks 

Dollies 

C. Proration. It is possible for an item of tangible personal property to be used in both a taxable and exempt manner. For example, tools may be used to repair vehicles used in both contract and common carrier activities or a forklift may be used in both storage and temporary deposit. In such instances the tax due on the item is prorated between the percentage of time the property is used in a taxable manner and the percentage of time used in an exempt manner. 

D. Lost, damaged or unclaimed property. The tax does not apply to compensation paid by a common carrier to a customer for tangible personal property lost or damaged while in the carrier's possession. If a common carrier sells damaged or unclaimed property, he must register as a dealer and collect and pay the applicable tax. 

E. Applicability of this section. This section is intended to illustrate the application of the sales and use tax to common carriers of property by motor vehicle and is based upon the usual methods of doing business used in the industry generally. Persons whose method of operation differs or who have specific factual questions should contact this department for a ruling on their specific situation. 

For the tax application to furniture and storage warehousemen, see 23 VAC 10-210-650. 

23 VAC 10-210-3020. Public utilities. (Repealed.)

A. Generally. Tangible personal property purchased or leased by a public utility subject to a state franchise or license tax upon gross receipts for use or consumption directly in the rendition of its public service is exempt from the tax. 

B. Public utility defined. The term "public utility" as used herein is synonymous with "public service company" or "public service corporation" and means all business entities deemed to be public utilities within the definitions set forth under Sections 56-232 and 56-265.1 of the Code of Virginia. Such entities have been issued certificates of convenience and necessity by the State Corporation Commission and include those engaged in the generation, transmission or distribution of electricity, natural or manufactured gas (except in enclosed portable containers), and geothermal resources and those engaged in furnishing telephone or telegraph service, sewerage facilities, and water. 

C. Public service described. The term "public service" is used here in its broadest and most inclusive sense and includes any product or commodity furnished by any public utility and the equipment, apparatus, appliances, and facilities devoted to the purposes in which such public utility is engaged and to the use and accommodation of the public. Accordingly, the public service of a utility is to keep its production, generation, initiation, transmission or distribution facilities in operation and to keep open the lines of distribution through which electrical, gas, water, telephone and telegraph service is provided to the public. 

Generally, property is not deemed to be used directly in the rendition of a public service unless it is used in activities the cost of which is recoverable by a utility through the rate making process. However, the fact that property is used in activities the cost of which is recoverable through the rate making process does not, of itself, mean that the property is used directly in the rendition of a public service. When tangible personal property is to be used in activities the cost of which is not recoverable through rates, such property is deemed to be subject to the tax when purchased or used by a utility. 

D. Direct usage described. Direct usage refers to those activities that are an integral part of the rendition of a public utility service, including all steps of a utility's production, generation or initiation process as well as a utility's transmission or distribution process, but not including incidental public utility functions such as administration and management. 

Items of tangible personal property that are used directly in the rendition of a public utility service are those which are both indispensable to the actual provision of a utility service and used or consumed immediately in the performance of such service. The fact that a particular item may be considered essential to the rendering of a public utility service because its use is required either by law or practical necessity does not, of itself, mean that the property is used directly in the rendition of a public utility service. 

As described in subsections E, F, and G below, items of tangible personal property which are to be incorporated into and will become a part of a utility's production, transmission or distribution systems are deemed to be used directly in the rendition of a public service; however, tangible personal property used in administrative and managerial activities and activities other than those noted above are deemed not to be used directly in the rendition of a public service. 

E. Administrative and managerial activities. Tangible personal property used by a public utility in performing administrative and managerial functions is deemed not to be used in the rendition of a utility's public service and therefore is subject to the tax. 

F. Production activities and repairs to the production system. Tangible personal property, including equipment, machinery, apparatus, supplies and appliances, which are used immediately in production, generation or initiation activities is deemed to be used directly in the rendition of a utility's public service. Such exempt property also includes equipment, machinery, supplies, tools, and repair parts used to keep in operation exempt production devices and fuel or power used to operate such production devices. 

For the purposes of this subsection, production activities shall commence from the intake, receipt or storage of raw materials (coal, uranium, oil, natural gas, water, etc.) at utility's production plant site or at the utility's source of supply. 

G. Transmission and distribution system and repairs thereto. Tangible personal property, including equipment, machinery, apparatus, supplies, fuel and power, appliances, pipes, wires, mains, etc., which is used immediately in the transmission or distribution of gas, water, electricity, and telephone or telegraph communications to the public is used directly in the rendition of a utility's public service. 

Additionally, equipment, machinery, tools, repair parts, and supplies and such vehicles and their equipment as are specially designed and equipped for such use are exempt from the tax when used to keep a utility's transmission or distribution system in operation or repair. 

For the purposes of this subsection, transmission or distribution activities shall commence from the close of production at a utility plant when a product or communication is ready for transmission or distribution to the public and shall conclude at the point where the product or communication is received by the public. 

H. Uniform System of Accounts. For purposes of administering the provisions of this regulation with respect to electric, gas, and telephone utilities, the Uniform System of Accounts shall be used. A listing of accounts for each type of utility, noted as either taxable or exempt, follows. Accounts to which the sales and use tax is unrelated, e.g., stock accounts, depreciation accounts, etc., are not included in this listing. In each instance, the notation of the account's status relates only to the tangible personal property included in the account and does not apply to separately stated labor charges or purchases of real or intangible personal property. If tangible personal property is charged to an account not listed below, a ruling should be obtained from the department to determine the taxable status of such property. 

EDITOR'S NOTE:  23 VAC 10-210-3020 H 1, 2 and 3 are also stricken; however, the subdivisions are not set out due to formatting constraints.
23 VAC 10-210-5090. Transitional provisions; generally. (Repealed.)

Effective January 1, 1987, the state sales and use tax rate increased from 3.0% to 3.5%, while the local sales and use tax rate of 1.0% remained the same. 

The increased rate applies to all tangible personal property delivered to a purchaser and paid for on or after January 1, 1987, even though the property may have been ordered prior to January 1, 1987. The increased rate will not apply to tangible personal property delivered prior to January 1, 1987, but paid for on or after January 1, 1987. The increased rate also will not apply when a taxable sale or lease payment is paid for in full prior to January 1, 1987, even though delivery may occur on or after January 1, 1987, or the lease payment may cover a period beginning on or after January 1, 1987. 

Notwithstanding the January 1, 1987, increase in the sales and use tax rate, § 58.1-639 of the Code of Virginia provides for the refund of the additional 0.5% tax paid on tangible personal property purchased or leased under certain contracts and leases entered into before October 27, 1986 (the date the sales and use tax rate increase was enacted). 

The contracts and leases subject to the transitional provisions are (i) bona fide real estate construction contracts (including highway construction contracts), (ii) contracts for the sale of tangible personal property, and (iii) leases of tangible personal property. 

23 VAC 10-210-5091. Transitional provisions; bona fide real estate construction contracts. (Repealed.)
A. Generally. Refunds of the additional 0.5% sales and use tax paid on and after January 1, 1987, are available when tangible personal property is purchased or leased under a bona fide real estate construction contract or bona fide highway construction contract entered into before October 27, 1986. A "bona fide" contract is one that contained plans and specifications before October 27, 1986. Refunds will not be available, however, in the event that a bona fide contract is renegotiated or to the extent that a contract is expanded to include additional work or the furnishing of additional materials (also see subsection D of this section relating to extensions of a contractually stated completion date). 

Refunds will be available only for the additional 0.5% tax paid on (i) materials permanently incorporated into real estate, and (ii) construction supplies, fixtures, equipment, etc., that enter into the construction of or become a part of a structure, highway, etc. Further, refunds will be limited to property purchased or leased in connection with a specific contract and used exclusively in such contract. Thus, refunds will not be available for the additional 0.5% tax paid on equipment, materials, supplies, tools, etc. that will be used in more than one contract. 

As noted below, rules for obtaining refunds of the additional 0.5% tax paid on and after January 1, 1987, on purchases or leases under bona fide real estate construction contracts vary depending on whether or not the contract contains a specific and stated date of completion. 

B. Contracts that do not contain a specific and stated date of completion. In the case of bona fide real estate construction contracts that do not contain a specific and stated date of completion, refunds of the additional 0.5% tax may be claimed only with respect to purchased or leased tangible personal property that is delivered to the contractor on or before March 30, 1987. 

Example: Contractor A enters into a bona fide contract before October 27, 1986, for the erection of a home, but the contract does not contain a specific and stated date of completion. After January 1, 1987, Contractor A makes two orders of materials for use in the project and pays the full 4.5% sales tax on the materials. Because the contract did not contain a specific and stated date of completion, Contractor A must take delivery of goods purchased for use in the project on or before March 30, 1987, in order to receive a refund of the 0.5% tax. The first order is delivered to Contractor A on March 30, 1987, but the second order is delivered to Contractor A on April 1, 1987. Thus, Contractor A may receive a refund of the additional 0.5% tax paid on the first order, but will not be able to receive a similar refund on the second order because it was delivered after March 30, 1987. 

C. Contracts that contain a specific and stated date of completion. In the case of bona fide real estate construction contracts that contain a specific and stated date of completion, refunds of the additional 0.5% tax paid on and after January 1, 1987, will be available for all property delivered to the contractor on or before the completion date specified in the contract. 

Example: Contractor B enters into a bona fide contract before October 27, 1986, for the erection of a bridge. The contract contains a specific and stated completion date of June 30, 1989. On and after January 1, 1987, Contractor B pays the full 4.5% sales and use tax on his purchases of materials for use in the contract and all such materials, except one shipment, are delivered to the contractor by the June 30, 1989, date of completion. The last shipment of materials is delivered to Contractor B on July 1, 1989. Refunds of the additional 0.5% tax paid by Contractor B will be available for all materials delivered to him by the specified completion date stated in his contract, June 30, 1989. However, a refund will not be available for the additional tax paid on the last delivery because that delivery occurred after the specified and stated completion date for the project. 

Both contracts containing a specific date for completion, e.g., July 1, 1988, and contracts containing a specific number of calendar days for completion, e.g., 150 calendar days, shall be considered as contracts with a specific and stated date of completion. 

When a subcontractor performs work for a general contractor, the date of completion for purposes of this section is the date stated in the subcontract and not the completion date specified in the contract between the general contractor and the customer. 

D. Extension of contractual completion date. The refund provisions of subsection C of this section, contracts that contain a specific and stated date of completion, do not apply when the completion date specified in a bona fide real estate construction contract is extended for any reason. In the event that the completion date specified in a bona fide real estate construction contract is extended, refunds of the additional 0.5% tax paid on and after January 1, 1987, will be available only for property delivered on or before the completion date specified in the original contract. 

E. Nonbona fide real estate construction contracts. Refunds of the additional 0.5% tax paid by contractors on and after January 1, 1987, will not be available when purchases or leases are made pursuant to nonbona fide real estate construction contracts. A nonbona fide contract is one that did not contain plans or specifications before October 27, 1986. Contracts that are entered into on or before October 27, 1986, without plans or specifications but which are amended after October 27, 1986, to include plans or specifications are also not bona fide contracts. 

23 VAC 10-210-5092. Transitional provisions; contracts for the sale of tangible personal property. (Repealed.)
A. Generally. Refunds of the additional 0.5% tax paid on and after January 1, 1987, may be claimed for tangible personal property purchased under sale contracts entered into before October 27, 1986, provided the property is delivered to the purchaser on or before March 30, 1987. Refunds will not be available if a sale contract was entered into on or after October 27, 1986, or if the property purchased is delivered to the purchaser after March 30, 1987. 

B. Layaway sales. The provisions for the refund of the additional 0.5% tax apply to all layaways made before October 27, 1986, and delivered to the purchaser on or before March 30, 1987. 

Examples: 

1. Customer A makes a layaway of an item of merchandise on October 26, 1986, and takes delivery of the merchandise on March 30, 1987. Customer A will be required to pay the full 4.5% tax when he completes the layaway purchase, but he will be able to request a refund of the additional 0.5% tax he pays. 

2. Customer B makes a layaway of an item of merchandise on October 26, 1986, but does not take delivery of the merchandise until April 1, 1987. Customer A will be required to pay the full 4.5% sales tax on the purchase, but will not be able to request a refund of the additional 0.5% tax because he did not take delivery of the merchandise until after March 30, 1987. 

C. Gift certificates. Pursuant to 23 VAC 10-210-670, the sales tax is not to be collected on the sale of gift certificates, but is to be collected when gift certificates are redeemed for merchandise. Because gift certificates are not taxable until redeemed, refunds of the additional 0.5% tax paid on purchases made with gift certificates on and after January 1, 1987, will not be available. 

D. Installment sales. Pursuant to 23 VAC 10-210-450, the sales and use tax is due in full when a agreement for an installment sale is made. 23 VAC 10-210-450 does not permit the tax on an installment sale to be paid in installments. Therefore, all installment sales prior to January 1, 1987, will be subject to state and local sales and use tax at a rate of 4.0%, while sales on and after January 1, 1987, will be subject to tax at a 4.5% rate. Because the tax on installment sales is due as of the date the contract of sale is entered into, refunds of the additional 0.5% tax paid on an installment sale on and after January 1, 1987, will not be available. 

E. Maintenance contracts. The sale of maintenance contracts which provide in whole or in part for the furnishing or replacement of parts is a taxable sale of tangible personal property pursuant to 23 VAC 10-210-910. As with other sales of tangible personal property, the sales and use tax becomes due in full when the contract is entered into. Therefore, all taxable maintenance contracts entered into before January 1, 1987, will be subject to the tax at a rate of 4.0%, while those taxable maintenance contracts entered into on or after January 1, 1987, will be subject to the tax at a rate of 4.5%. Because the tax on such contracts becomes due as of the date the contract is entered into, refunds of the additional 0.5% tax paid on and after January 1, 1987, will not be available. 

23 VAC 10-210-5093. Transitional provisions; leases of tangible personal property. (Repealed.)
Refunds of the additional 0.5% sales tax paid on leases on and after January 1, 1987, will be available, provided that (i) the lease is entered into before October 27, 1986, and (ii) the leased property is delivered to the lessee by March 30, 1987. However, refunds will not be available for the additional tax paid on leases entered into on or after October 27, 1986, or where leased property is delivered to the lessee after March 30, 1987. 

So long as the above two conditions are met, refunds may be requested for the additional 0.5% tax paid over the course of a lease. For instance, a person who enters into a five-year equipment lease on October 26, 1986, and who takes delivery of the equipment by March 30, 1987, would be able to seek refunds of the extra 0.5% tax paid for periods through the end of the five-year lease period. 

However, if the lessee assigns the lease, or if the property is turned over to anyone else, refunds of the additional 0.5% tax will not be available for tax paid after the change. In addition, refunds of the additional 0.5% tax will not be available if there are replacements of the property leased (except for replacements due to defective goods), if additional property is added to the lease, or if the lease is renegotiated or renewed. 

23 VAC 10-210-5094. Transitional provisions; refunds on purchases or leases of tangible personal property under qualifying contracts. (Repealed.)
A. Limited to purchaser or lessee only. Refunds of the additional 0.5% tax paid on purchases or leases of tangible personal property under bona fide real estate construction contracts, contracts for the sale of tangible personal property, or leases of tangible personal property will be limited only to the purchaser or lessee of the property. 

B. Refunds to be requested from Department of Taxation only. The purchaser or lessee of tangible personal property under qualifying contracts or leases shall request refunds of the additional 0.5% tax directly from the Department of Taxation and not from the seller or lessor of the property. In seeking refunds, the purchaser or lessee shall furnish the Department of Taxation with copies of the contract or lease under which property is purchased or leased. In addition, the purchaser or lessee shall indicate the delivery date of all items for which refunds are claimed and shall be able to demonstrate that the 4.5% Virginia tax was actually paid to his suppliers or lessors. Copies of invoices will be required to verify that the 4.5% tax was paid on purchases or leases of tangible personal property for which refunds are requested. 

C. Time limitation on seeking refunds. Pursuant to § 58.1-1823 of the Code of Virginia and 23 VAC 10-210-3040, requests for refunds of the additional 0.5% tax paid pursuant to qualified contracts or leases must be made within three years of the date tax became due. For instance, tax paid by a lessee in January 1987 does not become due to the department from the lessor until February 20, 1987; thus, the lessee would have until February 20, 1990, to seek a refund. 

D. Interest on refunds. Interest on refunds will be computed in the manner set forth in § 58.1-1833 of the Code of Virginia. Under this statute, interest is computed from a date beginning 60 days after the due date of the tax and ending on a date not more than 30 days preceding the date of the refund check. For example, the tax paid by a purchaser in February 1987 does not become due to the department until March 20, 1987; thus, interest on the refund of the additional 0.5% tax would be computed starting on May 19, 1987, which is 60 days from the March 20 due date. 
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