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TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-230. Watercraft Sales and Use Tax TC "23 VAC 10-230. Watercraft Sales and Use Tax (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-230-10, 23 VAC 10-230-60, 23 VAC 10-230-70, 23 VAC 10-230-100, and 23 VAC 10-230-130).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on February 23, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  March 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.

Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.

Purpose:  As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  As these regulations are unnecessary, their repeal will have no effect on the health, safety and welfare of citizens.  Repeal of these regulations does not reflect a change in existing departmental policy.

Rationale for Using Fast-Track Process:  As the regulations being repealed are unnecessary, their repeal is not expected to be controversial.

Substance:  This regulatory action will repeal five sections of the Watercraft Sales and Use Tax regulations that address statutes that are clear and unambiguous.

Issues:  This regulatory action will ease voluntary taxpayer compliance and the department’s administration of the state tax laws by eliminating unnecessary regulations.  As these regulations are unnecessary, their repeal will result in no disadvantage to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation (department) proposes to repeal numerous sections of these regulations.

Result of Analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact.  The department proposes to repeal 23 VAC 10-230-10, 23 VAC 10-230-60, 23 VAC 10-230-70, 23 VAC 10-230-100, and 23 VAC 10-230-130.

23 VAC 10-230-10, 23 VAC 10-230-60, 23 VAC 10-230-70, 23 VAC 10-230-100, and 23 VAC 10-230-130 pertain to Code of Virginia §§ 58.1-12, 58.1-1406, 58.1-1403, and 58.1-1410, respectively.   None of these regulation sections contain rules that go beyond their respective related Code of Virginia sections.  Repealing these regulation sections will therefore have no significant impact.

However, penalties, fees, and tax rates differ from those listed in corresponding sections of the Code of Virginia.  When there is a conflict between the Code of Virginia and regulations, the Code of Virginia applies.  Thus the repealing of these regulations will not change penalties, fees, and tax rates.  The repeal will be beneficial nonetheless since the current contradictory information is misleading.

Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not significantly affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not significantly affect small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not significantly affect small businesses.
Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.

23 VAC 10-230-10. Bad checks. (Repealed.)
If any check tendered for any amount due for state taxes imposed under this chapter be not paid by the bank on which it is drawn, the person by whom such check was tendered shall remain liable for the payment of such amount the same as if such check had not been tendered, and in addition to other penalties imposed by law, be subject to a penalty of $10. 

23 VAC 10-230-60. Dealer certificate of registration. (Repealed.)
A. Generally. Any person determined by the Commissioner to be a dealer and who desires to transfer ownership in watercraft without first titling them, must apply with the Commissioner for a certificate of registration for each place of business in this state. An application must be accompanied by a fee of $5.00 for each certificate to be issued. 

Applications should be made and fees made payable to the Virginia Department of Taxation, Watercraft Tax, P.O. Box 2185, Richmond, Virginia 23217-2185. 

B. Form of application. Application must be made on the forms prescribed and furnished by the Commissioner. Applicant must show the name under which he transacts or intends to transact business, the location of his place or places of business, and such other information as the Commissioner may require. The application must be signed by the owner if a natural person; in the case of an association or partnership, by a member or partner; in the case of a corporation, by an officer or some other person specifically authorized by the corporation to sign the application. 

C. Issuance. The Commissioner will issue a separate certificate of registration for each place of business in Virginia. A certificate is not assignable and is valid only for the person in whose name it is issued and for the transaction of business at the place designated therein. The certificate must be at all times conspicuously displayed at the place of business. 

D. Revocation or suspension. Whenever any person fails to comply with any provision of this chapter or any rule or regulation of the Commissioner relating thereto, the Commissioner may revoke or suspend any one or more of the certificates of registration held by such person. Revocation or suspension may occur only upon hearing after giving such person 10 days notice in writing, specifying the time and place of hearing and requiring him to show cause why his certificate of registration should not be revoked or suspended. The notice may be personally served or served by registered mail directed to the last known address of such person. A dealer whose certificate of registration has been previously suspended or revoked shall pay the Commissioner a fee of $10 for the renewal or reissuance of a certificate of registration. 

E. Authorization to transfer watercraft. Only dealers holding current certificates of registration under this section shall be authorized to transfer ownership of watercraft without first filing and paying tax on the watercraft. 

F. Ceasing business; changing place of business. If the holder of a certificate ceases to conduct his business at the place specified in his certificate, the certificate will thereupon expire. The holder must inform the Commissioner in writing within thirty days after he has ceased to conduct business in his name at such place. If the holder of a certificate desires to change his place of business, he must inform the Commissioner in writing. The certificate will be revised without charge. 

23 VAC 10-230-70. Dealer exclusion. (Repealed.)
A. Gross receipts tax in lieu of titling. If a person is determined by the Commissioner to be a dealer in watercraft and is registered according to 23 VAC 10-230-60, he will be exempt from the titling requirement in § 62.1-186.2 of the Code of Virginia (Repealed) and from the watercraft sales and use tax as to all watercraft he purchases for resale or for lease, charter, or other use for compensation. However, a registered dealer is subject to a tax of two percent of the gross receipts from the lease, charter, or other use of, any watercraft so used. For purposes of this section, "gross receipts" includes hourly rental, maintenance, and all other charges for use of such watercraft. Also, unless separately stated on the invoice, "gross receipts" includes charges for piloting, crew, or other services in connection with the use of such watercraft. 

For purposes of the dealer exclusion, the dealer is the user of the watercraft and is subject to tax on his gross receipts. Therefore, gross receipts from rentals, leases or charters to the United States or any governmental agencies thereof, or to the Commonwealth of Virginia or any political subdivision thereof, are includible in the dealer's gross receipts and subject to the tax. 

Gross receipts, however, will not include receipts received from lease or rental of any watercraft purchased by the dealer before January 1, 1982, provided the four percent retail sales or use tax was paid when the watercraft was purchased by the dealer. 

B. Gross receipts monthly return and payment. Every registered dealer is required to file a gross receipts return on or before the twentieth day of the month following each reporting period, even if no tax is due. Returns are prescribed and furnished by the Department of Taxation. The law does not provide for quarterly, semi-annual or annual returns. 

At the time of filing the return, the dealer must pay the amount of tax due. Failure to pay the tax will cause it to become delinquent. 

A dealer who fails to file a gross receipts return and pay the full amount of tax by the due date is subject to a penalty of five percent of the tax due for each month or portion thereof that the failure continues, not to exceed twenty-five percent. The penalty may be waived by the Commissioner if there is good cause for the failure to file and/or pay on time. Requests for waiver of penalty must be made in writing to the Department of Taxation and must include all pertinent facts to support the request. 

Interest at a rate determined in accordance with Section 58.1-15 of the Code of Virginia will accrue on the unpaid amount of the tax from the due date until the time of payment. Interest will accrue whether or not any penalty is waived. 

C. Fair price for rental or use. If the Commissioner finds that a dealer has made a charge for the rental or use of watercraft that is lower than the fair market value of such rental or use, he may estimate a fair price. An estimate of fair price as used here means in accordance with the cost of the watercraft, the cost of maintenance, the normal rental value as shown in similar transactions, or other relevant data. The amount by which the fair price estimated under this section exceeds the charge actually made by the dealer will be included in "gross receipts" as used in this section. 

23 VAC 10-230-100. Value of watercraft and penalty for misrepresentation. (Repealed.)
A. Basis of tax. The basis of the tax is the sale price, including any amount credited for trade-in or any other transaction of like nature, except that if the watercraft is first used or stored for use in Virginia six months or more after its acquisition, the tax will be based on the current market value. 

B. Invoice required. Any person who sells a watercraft in Virginia must supply the buyer with an invoice signed by the seller or his representative. The invoice must state the sale price of the watercraft. The buyer must present the invoice to the Commissioner with his return and payment of the tax. See 23 VAC 10-230-110 for other information required on the invoice. 

C. Assessment by commissioner. Where the invoice is not available, or where the Commissioner has reason to believe the invoice does not reflect the true sale price, or the watercraft was purchased more than six months prior to its use or storage in Virginia, the Commissioner may assess the tax. Under these circumstances, the tax may be assessed in accordance with such publications or other data as are customarily employed in ascertaining the maximum sale price of watercraft. 

D. Misrepresentation. Any person who knowingly misrepresents on an invoice between buyer and seller, on any return, or to the Commissioner the value of a watercraft or the amount of tax due shall be guilty of a misdemeanor. 

23 VAC 10-230-130. Allocation of funds. (Repealed.)
All funds collected under this chapter by the Commissioner will be paid forthwith into the general fund of the State Treasury. 

VA.R. Doc. No. R07-60; Filed November 29, 2006, 4:27 p.m.

Volume 23, Issue 8
Virginia Register of Regulations
December 25, 2006
1
Volume 23, Issue 8
Virginia Register of Regulations
December 25, 2006
2
Volume 23, Issue 8
Virginia Register of Regulations
December 25, 2006
3

