REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 23. TAXATION

DEPARTMENT OF TAXATION

Fast-Track Regulation

Title of Regulation:  23 VAC 10-300. Estate Tax TC "23 VAC 10-300. Estate Tax (Fast-Track)" \f C \l "1"  (repealing 23 VAC 10-300-10, 23 VAC 10-300-40, 23 VAC 10-300-60 and 23 VAC 10-300-70).

Statutory Authority:  § 58.1-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on February 23, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  March 10, 2007.
Agency Contact:  Mark Haskins, Director, Policy Development, Department of Taxation, 600 East Main Street, Richmond, VA 23219, telephone (804) 371-2296, FAX (804) 371-2355, or email mark.haskins@tax.virginia.gov.

Basis:  Section 58.1-203 of the Code of Virginia provides that the "Tax Commissioner shall have the power to issue regulations relating to the interpretation and enforcement of the laws of this Commonwealth governing taxes administered by the Department."  The authority for the current regulatory action is discretionary.

Purpose:  As the result of a comprehensive review of all of its regulations, the department has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  As these regulations are unnecessary, their repeal will have no effect on the health, safety and welfare of citizens.  Repeal of these regulations does not reflect a change in existing departmental policy.

Rationale for Using Fast-Track Process:  As the regulations being repealed are unnecessary, their repeal is not expected to be controversial.

Substance:  This regulatory action will repeal selected Estate Tax regulations that provide no additional guidance to clear and unambiguous statutes.

Issues:  This regulatory action will ease voluntary taxpayer compliance and the department's administration of the state tax laws by eliminating unnecessary regulations.  As these regulations are unnecessary, their repeal will result in no disadvantage to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Amendments to Regulation.  The Department of Taxation (department) proposes to repeal 23 VAC 10-300-10 (Title), 23 VAC 10-300-40 (Nonresident's tax), 23 VAC 10-300-60 (Filing returns and payment of tax), and 23 VAC 10-300-70 (Filing returns and payment of tax) of these regulations.

Result of Analysis.  The benefits likely exceed the costs for one or more proposed changes.

Estimated Economic Impact.  23 VAC 10-300-10 (Title) describes the history of the estate tax. While interesting, it may be more appropriate on the department’s website and guidance documents than part of law.

23 VAC 10-300-40 (Nonresident's tax) is essentially identical in meaning to Code Section § 58.1-903. Repealing 23 VAC 10-300-40 will therefore have no impact.

23 VAC 10-300-60 (Filing returns and payment of tax) contradicts Code Section § 58.1-905. The Code states that 

If the personal representative has obtained an extension of time for filing the federal estate tax return or paying the federal estate tax or any portion thereof, the filing required by subsection A or payment required by subsection C shall be similarly extended until the end of the time period granted in the federal extension.

23 VAC 10-300-60 states that "There is no provision for extension of time for payment." When there is a conflict between the Code of Virginia and regulations, the Code of Virginia applies. Thus, eliminating this regulation section will not change applicable tax rates.

The repeal will be beneficial nonetheless since the current contradictory information is misleading.

Businesses and Entities Affected.  The proposed repeal of these regulations will not significantly affect businesses and entities.

Localities Particularly Affected.  No localities are particularly affected.

Projected Impact on Employment.  The proposed repeal of these regulations will not affect employment.

Effects on the Use and Value of Private Property.  The proposed repeal of these regulations will not significantly affect the use and value of private property.

Small Businesses: Costs and Other Effects.  The proposed repeal of these regulations will not significantly affect small businesses.

Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed repeal of these regulations will not significantly affect small businesses.

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

As the result of a comprehensive review of all of its regulations, the Department of Taxation has identified numerous regulations that address statutes that are clear and unambiguous.  As they provide no additional guidance, these regulations are being repealed.  Repeal of these regulations does not reflect a change in existing departmental policy.

23 VAC 10-300-10. Title. (Repealed.)
A. Preface.

1. Chapter 9 of Title 58.1 of the Code of Virginia, consisting of §§ 58.1-900 through 58.1-938, imposes the Virginia estate tax. An estate tax is a tax on the decedent's privilege of transferring his property upon his death, based on the value of the property transferred. The tax is applicable to transfers of the Virginia gross estate of decedents dying on or after January 1, 1980. 

With respect to transfers in inheritance from decedents dying before January 1, 1980 and for transfers in gift made before January 1, 1980, Virginia imposed inheritance and gift taxes levied on the shares of the beneficiaries of the property of the decedent or donor. Virginia first enacted an inheritance tax in 1844 and the tax was continuous (except for the years 1884 to 1896) until terminated for decedents dying on and after January 1, 1980. 

Chapter 838 of the 1978 Acts of Assembly replaced the inheritance and gift taxes with a Virginia estate tax in an amount equal to the amount of the state death tax credit allowable under § 2011 of the Internal Revenue Code. However, Chapter 838 further provided that the inheritance and gift tax laws would remain in force upon estates of decedents dying prior to January 1, 1980 and for gifts made prior to January 1, 1980, and that all taxes due under those laws, such as on remainder interests, would be collected. 

2. The Virginia estate tax statutes at §§ 58.1-900 through 58.1-938 should be referred to for provisions not regulated herein. 

B. In general. 

1. The statute imposes the estate tax in an amount equal to the maximum amount of the credit for state death taxes allowable under §2011 of the Internal Revenue Code. There is no credit against the Virginia estate tax for taxes paid on previous transfers by gift or inheritance of any property in the estate.

2. Waivers from the department are not required under Virginia law for the transfer of intangible property from the name of a resident or nonresident decedent. 

3. A partner's interest in partnership property real, personal or mixed shall be considered an intangible asset. 

23 VAC 10-300-40. Nonresident's tax. (Repealed.)
The nonresident's tax calculated in § 58.1-903 A is described by the formula: 

Value of property              Federal credit for

taxable in Virginia     x      State death taxes

Value of gross estate                  

23 VAC 10-300-60. Filing returns and payment of tax. (Repealed.)
Section 58.1-905 provides for extension of time for filing of the Virginia estate tax return. There is no provision for extension of time for payment. The tax is due nine months after the death of the decedent. If not paid when due, interest will accrue from the expiration of nine months after the decedent's death. If the return is filed and the tax paid at the expiration of an extension of time for the filing of the return, interest will accrue upon the tax for the period between the date of expiration of nine months after the death of the decedent. If not paid when due, interest will accrue from the expiration of nine months after the decedent's death. If the return is filed and the tax paid at the expiration of an extension of time for the filing of the return, interest will accrue upon the tax for the period between the date of expiration of nine months after the decedent's death and the date of full payment. 

23 VAC 10-300-70. Amended returns. (Repealed.)
"Written notice of such deficiency" of federal estate taxes required to be filed with the department according to § 58.1-906 B of the Code of Virginia shall be a copy of the federal adjustments. 

Amended returns for refund of estate tax must be filed according to the provisions of § 58.1-1823 and regulations promulgated thereunder. 
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