REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations

TITLE 12. HEALTH

STATE MENTAL HEALTH, MENTAL RETARDATION AND SUBSTANCE ABUSE SERVICES BOARD

Emergency Regulation

Title of Regulation:  12 VAC 35-105. Rules and Regulations for the Licensing of Providers of Mental Health, Mental Retardation, Substance Abuse, the Individual and Family Developmental Disabilities Support Waiver and Residential Brain Injury Services (adding 12 VAC 35-105-115).
Statutory Authority:  § 37.2-203 of the Code of Virginia and Chapter 168 of the 2006 Acts of Assembly.
Effective Dates:  January 3, 2007, through January 2, 2008.
Agency Contact:  Leslie Anderson, Director, Office of Licensing, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, 1220 Bank Street, Richmond, VA 23218, telephone (804) 371-6885, FAX (804) 692-0066, or email leslie.anderson@co.dmhmrsas.virginia.gov.

Summary:

Chapter 168 of the 2006 Acts of Assembly authorizes the Commissioner of Mental Health, Mental Retardation and Substance Abuse Services to issue an order of summary suspension of a license to operate a group home or residential facility for adults in cases of immediate threat to the health, safety, and welfare of residents.  The legislation requires the State Mental Health, Mental Retardation and Substance Abuse Services Board to implement the provisions of the Act within 280 days of its enactment.  The Board is adopting these emergency regulations to comply with this legislation.  

In 2005, the Commissioner obtained identical summary suspension authority for children’s group homes and residential facilities which was incorporated into the Regulations for Providers of Mental Health, Mental Retardation and Substance Abuse Residential Services for Children, 12 VAC 35-45.  The regulatory provisions now being proposed are consistent with provisions that have been established for children’s residential facilities. 

This action will add a new section to the existing Rules and Regulations for the Licensing of Providers of Mental Health, Mental Retardation, Substance Abuse, the Individual and Family Developmental Disabilities Support Waiver and Residential Brain Injury Services, which establishes a process for issuing an order of summary suspension of the license of any group home or residential facility for adults.  The existing regulations provide standards for licensing providers of mental health, mental retardation and substance abuse services under Virginia Code § 37.2-404.  

The new section of the regulations establishes procedures for the Commissioner to issue an order of summary suspension.  It also includes the procedures for scheduling and conducting an administrative hearing when the Commissioner issues an order of summary suspension, including the appointment of a hearing officer by the Executive Secretary of the Supreme Court. 

CHAPTER 105.

RULES AND REGULATIONS FOR THE LICENSING OF PROVIDERS OF MENTAL HEALTH, MENTAL RETARDATION AND, SUBSTANCE ABUSE, THE INDIVIDUAL AND FAMILY DEVELOPMENTAL DISABILITIES SUPPORT WAIVER AND RESIDENTIAL BRAIN INJURY SERVICES. 

12 VAC 35-105-115.  Summary suspension.

A. In conjunction with any proceeding for revocation, denial, or other action, when conditions or practices exist that pose an immediate and substantial threat to the health, safety, and welfare of the residents, the commissioner may issue an order of summary suspension of the license to operate any group home or residential facility for adults when he believes the operation of the home or facility should be suspended during the pendency of such proceeding.

B. Prior to the issuance of an order of summary suspension, the department shall contact the Executive Secretary of the Supreme Court of Virginia to obtain the name of a hearing officer.  The Department shall schedule the time, date, and location of the administrative hearing with the hearing officer.

C. The order of summary suspension shall take effect upon its issuance.  It shall be delivered by personal service and certified mail, return receipt requested, to the address of record of the licensee as soon as practicable.  The order shall set forth:

1. The time, date, and location of the hearing;

2. The procedures for the hearing;

3. The hearing and appeal rights; and

4.
 Facts and evidence that formed the basis for the order of summary suspension.

D. 
The hearing shall take place within three business days of the issuance of the order of summary suspension.

E. 
The department shall have the burden of proving in any summary suspension hearing that it had reasonable grounds to require the licensee to cease operations during the pendency of the concurrent revocation, denial, or other proceeding.  

F. 
The administrative hearing officer shall provide written findings and conclusions, together with a recommendation as to whether the license should be summarily suspended, to the commissioner within five business days of the hearing.  

G.
 The commissioner shall issue a final order of summary suspension or make a determination that the summary suspension is not warranted based on the facts presented and the recommendation of the hearing officer within seven business days of receiving the recommendation of the hearing officer.

H. The commissioner shall issue and serve on the group home or residential facility for adults or its designee by personal service or by certified mail, return receipt requested either:

1. A final order of summary suspension including (i) the basis for accepting or rejecting the hearing officer’s recommendation, and (ii) notice that the group home or residential facility may appeal the commissioner’s decision to the appropriate circuit court no later than 10 days following issuance of the order; or

2. Notification that the summary suspension is not warranted by the facts and circumstances presented and that the order of summary suspension is rescinded.  

I. The licensee may appeal the commissioner’s decision on the summary suspension to the appropriate circuit court no more than ten days after issuance of the final order.

J. The outcome of concurrent revocation, denial, and other proceedings shall not be affected by the outcome of any hearing pertaining to the appropriateness of the order of summary suspension.

K. At the time of the issuance of the order of summary suspension, the department shall contact the appropriate agencies to inform them of the action and the need to develop relocation plans for residents, and ensure that any other legal guardians or responsible family members are informed of the pending action.   

/s/ Tim Kaine

Governor

December 28, 2006
VA.R. Doc. No. R07-92; Filed January 3, 2007, 10:31 a.m.
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