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TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Fast-Track Regulation

Titles of Regulation: 9 VAC 25-720. Water Quality Management Planning Regulation (amending 9 VAC 25-720-60).

Statutory Authority:  § 62.1-44.15 of the Code of Virginia; 33 USC § 1313 of the federal Clean Water Act.
Public Hearing Date: April 3, 2007 - 1 p.m.

Public comments may be submitted until 5 p.m. on April 20, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  May 21, 2007.

Agency Contact:  John Kennedy, Department of Environmental Quality, 629 East Main Street, Richmond, VA 23219, telephone (804) 698-4312, FAX (804) 698-4116, or email jmkennedy@deq.virginia.gov.
Basis: Section 62.1-44.15 of the Code of Virginia is the source of legal authority identified to promulgate these amendments.  
The scope and purpose of the State Water Control Law is to protect and to restore the quality of state waters, to safeguard the clean waters from pollution, to prevent and to reduce pollution and to promote water conservation.  The State Water Control Law at § 62.1-44.15 (10) of the Code of Virginia mandates the board to adopt such regulations as it deems necessary to enforce the general water quality management program of the board in all or part of the Commonwealth.   In addition, § 62.1-44.15 (14) requires the board to establish requirements for the treatment of sewage, industrial wastes and other wastes that are consistent with the purposes of this chapter.  The specific effluent limits needed to meet the water quality goals are discretionary.
The correlation between the proposed regulatory action and the legal authority identified above is that the amendments being considered are modifications of the current requirements for the treatment of wastewater that will contribute to the attainment of the Virginia Water Quality Standards.
Purpose: The purpose of this rulemaking is to amend the total phosphorus waste load allocation for the Tyson Foods-Glen Allen Facility (VA0004031) under the Water Quality Management Planning (WQMP) Regulation, 9 VAC 25-720.  This action is being proposed to make the WQMP allocation figure consistent with the phosphorus waste load allocated to this plant under a Total Maximum Daily Load (TMDL) study of the Chickahominy River, a tributary of the James River.
Achievement of the point source effluent limitations governed by the proposed amendments will aid in compliance with Virginia’s new tidal water quality standards and are reasonably expected to contribute to the attainment or maintenance of such water quality. The proposed amendments will meet the board’s responsibility to protect state waters by adopting regulations that are technically correct, necessary and reasonable.

Rationale for Using Fast-Track Process: The proposed amendments are expected to be noncontroversial, and therefore justify using the fast-track process.  The nutrient waste load allocations assigned to significant dischargers under amendments to the Water Quality Management Planning (WQMP) Regulation, 9 VAC 25-720, adopted by the board in 2005 used a consistent approach of coupling full design flow with stringent nutrient reduction technology.  Making the Tyson Foods-Glen Allen facility’s total phosphorus waste load allocation figure consistent under the Chickahominy TMDL study and the WQMP regulation is protective of water quality in both the nearby receiving stream and the tidal James River downstream.  The TMDL study concluded that a total phosphorus waste load allocation for Tyson Foods of 409 lbs/yr was protective of local receiving waters, and the proposed 83 lb/yr increase in the WQMP Regulation is insignificant in the context of the entire James River Basin’s phosphorus waste load allocation of 1.35 million lbs/yr.  The computer modeling used to simulate water quality conditions resulting from the board-adopted total nutrient waste load allocations in the James is not sensitive enough to respond to this extremely small loading change, and would predict virtually the same acceptable compliance with the new tidal water quality standards.
Substance: In 9 VAC 25-720-60 C, for the Tyson Foods-Glen Allen facility (VA0004031), the total phosphorus (TP) waste load allocation figure is revised from 326 to 409 pounds per year.  Also revised is the total basin TP waste load allocation figure from 1,354,292 to 1,354,375 pounds per year.

Issues: The public will benefit as these amendments will result in the discharge of reduced amounts of nutrients in the Chesapeake Bay watershed compared to current levels.  This, in turn, will aid in water quality restoration in the bay and its tributary rivers, and assist in meeting the water quality standards necessary for protection of the living resources that inhabit the bay.  Tyson Foods-Glen Allen will benefit, being able to proceed with plans to invest approximately $3.5 million over the next four years for wastewater facility upgrades to meet total nitrogen and total phosphorus discharge limits, using current design plans and avoiding delays in the compliance schedule.  There is no disadvantage to the agency or the Commonwealth that will result from the adoption of these amendments.
Requirements More Restrictive than Federal: Notification was sent February 18, 2005, to the appropriate General Assembly committees in accordance with § 62.1-44.15 (10) of the Code of Virginia describing provisions of the nutrient discharge control regulations, finally adopted by the board in late 2005, which may be more restrictive than applicable federal requirements along with the reason why those provisions were needed.  Because EPA has no specific regulation that establishes nutrient effluent limits in permits, some might view the proposals as more stringent than federal requirements and for this reason the General Assembly was notified during the original rulemaking to ensure the intent of the code was met.  The proposed amendment has the effect of slightly increasing the phosphorus waste load allocation for the Tyson Foods-Glen Allen facility.
Department of Planning and Budget's Economic Impact Analysis: 

Summary of the Proposed Regulation: The State Water Control Board proposes to amend the Water Quality Management Planning (WQMP) Regulation so that the total phosphorus waste load allocation figure is consistent with the total maximum daily load (TMDL) study and the discharge limitation in the Virginia Pollution Discharge Elimination System (VPDES) permit  issued to Tyson Foods (Glen Allen facility).  

Result of Analysis. The benefits likely exceed the costs for this proposed regulatory change.
Estimated Economic Impact. In November 2005, the Department of Environmental Quality (DEQ) reissued a discharge permit for Tyson Foods’ Glen Allen, VA processing plant. The total phosphorus limit allowed by this permit, and recommended by the TMDL study, is 409 lbs. per year.  Coincidentally, at the time DEQ issued this discharge permit, total phosphorus waste load allocation contained in this regulation (9 VAC 25-720) was in the process of being finalized.  Because the WQMP Regulation’s allowable total phosphorus limit (expressed in lbs per year) was calculated using slightly different assumptions than used to calculate allowable phosphorus discharge under the TMDL study for Tyson Food’s permit, Tyson Foods’ phosphorus allowance was listed in the WMQP Regulation as 326 lbs per year.

DEQ proposes to re-amend the WQMP Regulation so that it is consistent with Tyson Food’s discharge permit.  DEQ reports that the permit issued to Tyson Foods allows discharge levels that are stringent enough to protect James River basin water quality; therefore this regulatory change will not have an adverse impact on the public use of affected waterways.  This proposed regulatory change will benefit the citizens of the Commonwealth, and Tyson Foods particularly, by removing an inconsistency in public documents (Virginia Administrative Code and discharge permits accessible by the public) that might cause confusion.  Absent this regulatory action, and because the more restrictive allowance would have applied, Tyson Foods would have had to either secure total phosphorus credits for the difference in their permitted discharge level and the discharge allotted to them by the current WMPQ Regulation (409 lbs/yr-326 lbs/yr =83 lbs/yr) or upgrade their plant so that these total phosphorus credits would be unnecessary. This proposed regulatory action will save Tyson Foods the cost of buying those total phosphorus credits (or upgrading their plant). Since it is probable that Tyson Foods would have increased the price of their product to help defray the additional cost incurred, this proposed regulation will likely also help keep poultry prices down for consumers. 

Businesses and Entities Affected. Tyson Foods and its 580 employees will be affected by this proposed regulatory change.

Localities Particularly Affected. Henrico County, where the Tyson Foods processing plant is located, will be particularly affected by this proposed regulatory action.

Projected Impact on Employment. This proposed regulatory change will likely keep employment levels at the Tyson Foods’ plant at their present levels. If this regulatory action were not promulgated, employment at Tyson Foods could potentially decrease.

Effects on the Use and Value of Private Property. This proposed regulatory change will likely stop Tyson Foods’ costs from increasing by either 1) the value of total phosphorus credits that they would have had to buy in order to discharge the amount of phosphorus allowed by their permit or by 2) the cost of upgrades to their processing plant that would have rendered additional total phosphorus credits unnecessary.  Absent this regulatory change, Tyson Foods’ profits would have likely decreased by the price of the needed total phosphorus credits (or plant upgrades) minus the portion of that cost that they may have been able to pass on to their customers. A market for nutrient credits is just being established so no estimates are available for the cost Tyson would have incurred to discharge 409 lbs of phosphorus per year. Tyson Foods estimates, however, that plant upgrades would have cost millions of dollars.

Small Businesses: Costs and Other Effects. No small businesses in the Commonwealth will be affected by this proposed regulatory change.
Small Businesses: Alternative Method that Minimizes Adverse Impact. No small businesses in the Commonwealth will be affected by this proposed regulatory change.
Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency Response to the Department of Planning and Budget's Economic Impact Analysis: The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:
The proposed amendment revises the total phosphorus waste load allocation for the Tyson Foods-Glen Allen Facility (VA0004031) located in the James basin.

In November 2005, the Tyson Foods-Glen Allen facility’s discharge permit (VA0004031) was reissued with a total phosphorus (TP) limit of 409 lbs/yr, based on a Total Maximum Daily Load (TMDL) study.  TMDL waste load allocations are calculated using a combination of design flow in million gallons per day, effluent concentration in mg/L, and number of days discharging per year.  The TMDL allocation was determined in relation to the sustainable phosphorus levels in the nearby receiving stream that would be protective of water quality.  Coincidently at this time, the TP waste load allocation under 9 VAC 25-720 was being finalized, with an underlying assumption that the TMDL requirement would also serve as the WQMP allocation. In other words, the WQMP allocation associated with the total James basin nutrient loads would not be more stringent than what was necessary to protect local water quality. It is now apparent that the WQMP allocation (TP = 326 lbs/yr) used a differing assumption for the design flow figure, which is affected by the fact that the facility is operated fewer than seven days per week, but the allocation is expressed in pounds per year.  The design flow and TP concentration bases for the TMDL and WQMP waste load allocations have been reviewed and made consistent, with the result being an identical figure of 409 lbs/yr for both discharge limitations.

9 VAC 25-720-60. James River Basin.

EDITOR'S NOTE:  No changes are proposed to subsections A and B; therefore, the text of those subsections is not set out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers and the total nitrogen and total phosphorus waste load allocations for the local facilities.  \

	Virginia Water-body ID
	Discharger Name
	VPDES Permit No.
	Total Nitrogen (TN) Waste Load Allocation (lbs/yr)
	Total Phos-phorus (TP) Waste Load Allocation (lbs/yr)

	I37R
	Buena Vista STP
	VA0020991
	41,115
	3,426

	I09R
	Clifton Forge STP
	VA0022772
	36,547
	3,046

	I09R
	Covington STP
	VA0025542
	54,820
	4,568

	H02R
	Georgia Pacific
	VA0003026
	122,489
	49,658

	I37R
	Lees Carpets
	VA0004677
	30,456
	12,182

	I35R
	Lexington-Rockbridge WQCF
	VA0088161
	54,820
	4,568

	I09R
	Low Moor STP
	VA0027979
	9,137
	761

	I09R
	Lower Jackson River STP
	VA0090671
	27,410
	2,284

	I04R
	MeadWestvaco
	VA0003646
	394,400
	159,892

	H12R
	Amherst  STP
	VA0031321
	10,964
	914

	H05R
	BWX Technologies Inc.
	VA0003697
	187,000
	1,523

	H05R
	Greif Inc.
	VA0006408
	73,246
	29,694

	H31R
	Lake Monticello STP
	VA0024945
	18,182
	1,515

	H05R
	Lynchburg 
STP (1)
	VA0024970
	536,019
	33,501

	H28R
	Moores Creek Regional STP
	VA0025518
	274,100
	22,842

	H38R
	Powhatan CC STP
	VA0020699
	8,588
	716

	J11R
	Crewe WWTP
	VA0020303
	9,137
	761

	J01R
	Farmville WWTP
	VA0083135
	43,856
	3,655

	G02E
	R. J. Reynolds
	VA0002780
	25,583
	1,919

	G01E
	E I du Pont  - Spruance
	VA0004669
	201,080
	7,816

	G01E
	Falling Creek WWTP
	VA0024996
	153,801
	15,380

	G01E
	Henrico County WWTP
	VA0063690
	1,142,085
	114,209

	G03E
	Honeywell – Hopewell
	VA0005291
	1,090,798
	51,592

	G03R
	Hopewell WWTP
	VA0066630
	1,827,336
	76,139

	G15E
	HRSD – Boat Harbor STP
	VA0081256
	740,000
	76,139

	G11E
	HRSD – James River STP
	VA0081272
	1,250,000
	60,911

	G10E
	HRSD – Williamsburg STP
	VA0081302
	800,000
	68,525

	G02E
	Philip Morris – Park 500
	VA0026557
	139,724
	2,650

	G01E
	Proctors Creek WWTP
	VA0060194
	411,151
	41,115

	G01E
	Richmond WWTP (1)
	VA0063177
	1,096,402
	68,525

	G02E
	Dominion-Chesterfield (2)
	VA0004146
	352,036
	210

	J15R
	South Central WW Authority
	VA0025437
	350,239
	35,024

	G07R
	Chickahominy WWTP
	VA0088480
	6,167
	123

	G05R
	Tyson Foods – Glen Allen
	VA0004031
	19,552
	326 409

	G11E
	HRSD – Nansemond STP
	VA0081299
	750,000
	91,367

	G15E
	HRSD – Army Base STP
	VA0081230
	610,000
	54,820

	G15E
	HRSD – VIP WWTP
	VA0081281
	750,000
	121,822

	G15E
	JH Miles & Company
	VA0003263
	153,500
	21,500

	C07E
	HRSD – Ches.-Elizabeth STP
	VA0081264
	1,100,000
	108,674

	
	TOTALS
	
	14,901,739
	1,354,292
1,354,375


NOTES: (1) Waste load allocations for localities served by combined sewers are based on dry weather design flow capacity. During wet weather flow events the discharge shall achieve a TN concentration of 8.0 mg/l and a TP concentration of 1.0 mg/l. 
(2) Waste load allocations are “net” loads, based on the portion of the nutrient discharge introduced by the facility’s process waste streams, and not originating in raw water intake.
VA.R. Doc. No. R06-290; Filed January 24, 2007, 10:47 a.m.
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