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Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.


TITLE 4. CONSERVATION AND NATURAL RESOURCES

DEPARTMENT OF MINES, MINERALS AND ENERGY

Final Regulation

REGISTRAR'S NOTICE: The agency is claiming an exemption from the Administrative Process Act in accordance with § 2.2-4006 A 4 b of the Code of Virginia, which excludes regulations that are required by order of any state or federal court of competent jurisdiction where no agency discretion is involved. The Department of Mines, Minerals and Energy will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation: 4 VAC 25-20. Board of Coal Mining Examiners Certification Requirements (amending 4 VAC 25-20-420).

Statutory Authority: §§ 45.1-161.28, 45.1-161.29, and 45.1-161.34 of the Code of Virginia.

Effective Date: April 4, 2007.

Agency Contact: David Spears, Program Analyst, Department of Mines, Minerals and Energy, Ninth Street Office Building, 202 N. 9th St., Richmond, VA 23219-3402, telephone (804) 692-3212, FAX (804) 692-3237 or email david.spears@dmme.virginia.gov.

Summary:

The amendments eliminate a provision stating that a party may be represented in formal hearings before the board by an individual of their choice, whether or not that individual is an attorney.  The amendment specifies instead that each party has the right to be represented by legal counsel in formal hearings before the board.  This change is necessary to comply with UPL Opinion No. 209 of the Supreme Court of Virginia dated February 28, 2006, which states that Virginia Unauthorized Practice of Law Rule 1-101(A) applies to representation before a board of the Department of Mines, Minerals and Energy.  The rule states that a nonlawyer shall not represent another before a tribunal.  A DMME board meets the definition of “tribunal” “…when it determines the rights and obligations of parties to proceedings before it, as opposed to promulgating rules and regulations of general applicability.”  The amendment makes allowable representation before the BCME consistent with Rule 1-101(A), and also brings the affected regulation into compliance with Virginia Supreme Court Rule 1A: 4, as amended November 28, 2006, regarding out-of-state lawyers.  The agency has no discretion in enacting this regulatory change.  It is exempt from executive branch review pursuant to § 2.2-4006 of the Virginia Administrative Process Act.
4 VAC 25-20-420. Conduct of formal hearings.

A. All hearings shall be heard during scheduled meetings of the board, on a case-by-case basis, in the order the petitions appear on the docket.

B. Hearings shall be held in the DMME, Big Stone Gap office, unless a different location is agreed to by mutual consent of the parties to the hearing and the Chairman of the BCME.
C. Hearings requiring case decisions shall be recorded.

D. Each party may has the right to be represented by an individual of choice or legal counsel.

E. The chairman, with the concurrence of the majority of the board present at a hearing, shall have the authority to limit evidence to that relevant to the issues.  Any proofs, rebuttal, and cross examination which are immaterial, insubstantial, privileged, or repetitive may be excluded.

F. The chairman may continue, adjourn and reconvene the hearing as necessary.

G. Decisions of the board shall be made based on a preponderance of the evidence placed before it.
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