REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Fast-Track Regulation

Title of Regulation:  3 VAC 5-40. Requirements for Product Approval (amending 3 VAC 5-40-20 and 3 VAC 5-40-50).

Statutory Authority:  §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on May 4, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  May 19, 2007.
Agency Contact:  W. Curtis Coleburn III, Chief Operating Officer, Department of Alcoholic Beverage Control, 2901 Hermitage Road, Richmond, VA 23220, telephone (804) 213-4409, FAX (804) 213-4411, or email curtis.coleburn@abc.virginia.gov.

Basis:  Subdivision 9 of § 4.1-103 of the Code of Virginia authorizes the Alcoholic Beverage Control Board to "determine the nature, form and capacity of all containers used for holding alcoholic beverages to be kept or sold under this title, and prescribe the form and content of all labels and seals to be placed thereon." Section 4.1-111 authorizes the board to promulgate reasonable regulations that it deems necessary to carry out the provisions of Title 4.1 of the Code of Virginia.

Purpose:  This action is intended to revise the Alcoholic Beverage Control Board’s regulations governing the approval of new alcoholic beverages to be sold in the Commonwealth in order to clarify and simplify the process and eliminate obsolete provisions.

The goals of this regulation are:

1. To determine the nature, form and capacity of all containers used for holding alcoholic beverages and prescribe the form and content of all labels and seals to be placed thereon.

2. To protect consumers of alcoholic beverages from misleading information concerning the identity or contents of alcoholic beverage products sold in the Commonwealth.

The amendments protect the health, safety, or welfare of citizens by maintaining reasonable controls on alcoholic beverage products offered for sale to Virginia consumers, while allowing industry members the ability to efficiently get their lawful products to market.

Rationale for Using Fast-Track Process:  The proposed changes do not involve any material change in policy or procedure.  They merely remove unnecessary label restrictions and create a method to ensure that new products can get to market in a timely fashion.

Substance:  Subdivisions B 1, B 3, C 2, C 3, and C 7 of 3 VAC 5-40-20, which place limits on the content of wine labels, are repealed, and a new provision allowing the sale of any wine that has received federal approval unless the department objects within 30 days of receipt of an application for product registration is added.

Subdivisions D 9 and D 10 of 3 VAC 5-40-50, which place limits on the content of beer labels, are repealed and a new provision allowing the sale of any beer that has received federal approval unless the department objects within 30 days of receipt of an application for product registration is added.

Issues:  The primary advantages associated with the proposal are the removal of unnecessary restrictions on beer and wine labels and guaranteeing that new wine and beer products may enter the market within 30 days of submission of an application for new product approval.  These provisions will benefit alcoholic beverage manufacturers, wholesalers, and retailers, as well as the consuming public.  There are no disadvantages to the public, the agency, or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation.  The Alcoholic Beverage Control Board (ABC) proposes to make several amendments to its requirements for product approval.  ABC proposes to eliminate several restrictions on the content of beer and wine labels that are either obsolete or duplicative of other state or federal regulations. ABC also proposes to provisionally allow the sale of new beer and wine products 30 days after an application for approval has been filed with the agency, whether or not that application has been acted on.  

Result of Analysis.  The benefits likely exceed the costs for these proposed regulatory changes.

Estimated Economic Impact.  Current regulation prohibits ABC from approving for sale:

· Imitation or substandard wine.

· Wine cocktails that include any ingredient other than wine.

· Wine labeled with the name of a state (named after a state) if the contents of that wine do not conform to the wine standards of the named state.

· Wine with a label that contains any reference to any game of chance.

· Beer labeled in a manner that implies product endorsement by any prominent living person.

· Beer with a label that make any humorous or frivolous reference to any intoxicating drink.

The proposed regulation will eliminate all of these restrictions because, in the case of imitation or substandard wine and wine cocktails, flavoring of wine is now permitted.  For all other eliminated restrictions, other sections of either state or federal regulation adequately protect the public against these types of labeling.  These proposed regulatory changes will benefit wine manufacturers and importers because this regulation will now conform to current wine additive practices. 

Current regulation requires that new wine and beer products not be sold in the Commonwealth until ABC has approved the application for permission to sell these products.  Since there is very often a backlog of these applications, manufacturers and importers must frequently delay selling new products for months. Since the vast majority of new products are eventually approved for sale and the products that are disapproved (for labels that contain obscenities or other prohibited language) only threaten consumers’ sensibilities and not their health, ABC proposes to allow all new products with pending applications to be sold after 30 days whether or not the board has acted on their applications.  If the board does eventually disapprove any product’s application, the manufacturer or importer of that product would have to then suspend sales.  Wholesalers and retail establishments would be allowed to continue selling the disapproved products until their stock is gone.  This proposed change will benefit manufacturers and importers by allowing them to get new products to market more quickly.  This change will potentially benefit the public by increasing the choices available to them.

Businesses and Entities Affected.  These proposed regulatory changes will generally affect all of the approximately 14,000 establishments that are licensed by ABC and will particularly affect the approximately 550 wine and beer manufacturers and importers who must apply to ABC for product approval.

Localities Particularly Affected.  These proposed regulatory changes will affect all localities in the Commonwealth.

Projected Impact on Employment.  These proposed regulatory changes will likely have no measurable effect on employment in the Commonwealth.

Effects on the Use and Value of Private Property.  Wine and beer manufacturers and importers may see some small decrease in storage and other costs associated with warehousing new products (until they can be shipped to wholesalers or retail establishments) as they will no longer have to wait longer than 30 days from the time they apply to ABC for product approval. This decreased cost will likely mean slightly increased profits for these businesses.

Small Businesses: Costs and Other Effects.  ABC estimates that at least 95% of their approximately 14,000 licensees are small businesses. These businesses are unlikely to incur any new costs on account of the proposed regulation.

Small Businesses: Alternative Method that Minimizes Adverse Impact.  ABC estimates that at least 95% of their approximately 14,000 licensees are small businesses. These businesses are unlikely to incur any new costs on account of the proposed regulation. 

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Alcoholic Beverage Control Board concurs with the economic impact analysis of the Department of Planning and Budget.

Summary:

The proposed amendments eliminate several existing restrictions on the content of wine and beer labels.  These restrictions are either obsolete or unnecessary because of other state or federal regulations covering the same subject matter.  In addition, new provisions allow the sale of wine or beer for which approval has been applied, if the board fails to approve or disapprove within 30 days of receipt of the application.
3 VAC 5-40-20. Wines; qualifying procedures; disqualifying factors; samples; exceptions.

A. All Except as provided in subsection F of this section, all wines sold in the Commonwealth shall be first approved by the board as to content, container and label. 

1. An application acceptable to the board or on a form prescribed by the board describing the merchandise shall be submitted for each new brand and type of wine offered for sale in the Commonwealth. A registration fee in such amounts as may be established by the board shall be included with each application. 

2. All wine sold in this Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency. 

B. While not limited thereto, the board shall withhold approval of any wine:
1. Which is an imitation or substandard wine as defined under regulations of the appropriate federal agency; 

2. If if the alcoholic content exceeds 21% by volume;.
3. Which is a wine cocktail containing any ingredient other than wine. 

C. While not limited thereto, the board may withhold approval of any label: 

1. Which implies or indicates that the product contains spirits; 

2. Where the name of a state is used as a designation of the type of wine, but the contents do not conform to the wine standards of that state; 

3. Which contains the word "cocktail" without being used in immediate conjunction with the word "wine" in letters of the same dimensions and characteristics, except labels for sherry wine; 

4. 2. Which contains the word "fortified" or implies that the contents contain spirits, except that the composition and alcoholic content may be shown if required by regulations of an appropriate federal agency; 

5. 3. Which contains any subject matter or illustration of a lewd, obscene or indecent nature; 

6. 4. Which contains subject matter designed to induce minors to drink, or is suggestive of the intoxicating effect of wine; 

7. Which contains any reference to a game of chance; 

8. 5. Which contains any design or statement which is likely to mislead the consumer. 

D. A person holding a license as a winery, farm winery or a wine wholesaler shall upon request furnish the board without compensation a reasonable quantity of such brand sold by him for chemical analysis.

E. Any wine whose content, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such wine was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container. Any wine sold only by direct shipment to consumers by holders of wine shippers' licenses shall be approved upon compliance with subdivision A 2 of this section. 

F. If the board has not approved a wine for sale within 30 days after receipt by the board of a complete application and registration fee, the wine may be sold in the Commonwealth pending a decision from the board on the application.  If the application for approval is rejected, the manufacturer or importer shall discontinue sales of the rejected product upon notice from the board.  Any wholesale or retail licensee may continue sales until any inventory on hand at the time of notice from the board is depleted.

3 VAC 5-40-50. Beer; qualifying procedures; samples; exceptions; disqualifying label factors.

A. Beer Except as provided in subsection E of this section, beer sold in the Commonwealth shall be first approved by the board as to content, container and label. 

1. An application acceptable to the board or on a form prescribed by the board describing the merchandise shall be submitted for each new brand and type of beer offered for sale in the Commonwealth. A registration fee in such amounts as may be established by the board shall be included with each application. 

2. All beer sold in the Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency. 

B. A brewery licensee or a wholesale beer licensee shall upon request furnish the board without compensation a reasonable quantity of each brand of beer sold by him for chemical analysis.

C. Any beer whose contents, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such beer was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container. Any beer sold only by direct shipment to consumers by holders of beer shippers' licenses shall be approved upon compliance with subdivision A 2 of this section. 

D. While not limited thereto, the board may withhold approval of any label which contains any statement, depiction or reference that: 

1. Implies or indicates that the product contains wine or spirits; 

2. Implies the product contains above average alcohol for beer; 

3. Is suggestive of intoxicating effects; 

4. Would tend to induce minors to drink; 

5. Would tend to induce persons to consume to excess; 

6. Is obscene, lewd or indecent; 

7. Implies or indicates that the product is government (federal, state or local) endorsed; 

8. Implies the product enhances athletic prowess or implies such by any reference to any athlete, former athlete or athletic team except that references to athletes or athletic teams shall be allowed to the extent such references are permitted in point-of-sale advertising pursuant to 3 VAC 5-20-10;.
9. Implies endorsement of the product by any prominent living person; 

10. Makes any humorous or frivolous reference to any intoxicating drink. 

E. If the board has not approved a beer for sale within 30 days after receipt by the board of a complete application and registration fee, the beer may be sold in the Commonwealth pending a decision from the board on the application.  If the application for approval is rejected, the manufacturer or importer shall discontinue sales of the rejected product upon notice from the board.  Any wholesale or retail licensee may continue sales until any inventory on hand at the time of notice from the board is depleted.

NOTICE: The forms used in administering 3 VAC 5-40, Requirements for Product Approval, are not being published; however, the name of each form is listed below. The forms are available for public inspection at the Department of Alcoholic Beverage Control, 2901 Hermitage Road, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Permit for Release of Alcoholic Beverages Not Under Customs or Internal Revenue Bond, #701-102 (eff. 1/92).

Order and Permit for Transportation of Alcohol, #703-69 (eff. 11/87).

Order and Permit for Transportation of Alcoholic Beverages, #703-73.

Mixed Beverage Annual Review, #805-43 (eff. 5/92). 

Mixed Beverage Annual Review-Instructions for Completion, #805-44 (rev. 11/06).

Application for Off Premises Keg Permit, #805-45 (eff. 1/93) (rev. 07/98).

Application for License, #805-52 (rev. 06/04).

Application for Grain Alcohol Permit, #805-75.

Mixed Beverage Annual Review, #805-77.

Special Event License Application Addendum—Notice to Special Event Licenses Applicants, Form SE-1 (rev. 11/01) (rev. 08/02).

Statement of Income & Expenses for Special Event Licenses (with instructions), Form SE-2 (rev. 11/01) (rev. 08/02).
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