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Regulations

TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Fast-Track Regulation

Title of Regulation:  3 VAC 5-70. Other Provisions (amending 3 VAC 5-70-100, 3 VAC 5-70-150 and 3 VAC 5-70-160; adding 3 VAC 5-70-230).

Statutory Authority:  §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on May 4, 2007.

(See Calendar of Events section

for additional information)

Effective Date:  May 19, 2007.
Agency Contact:  W. Curtis Coleburn III, Chief Operating Officer, Department of Alcoholic Beverage Control, 2901 Hermitage Road, Richmond, VA 23220, telephone (804) 213-4409, FAX (804) 213-4411, or email curtis.coleburn@abc.virginia.gov.

Basis:  Title 4.1 of the Code of Virginia gives the Alcoholic Beverage Control Board general authority to regulate the manufacture, distribution and sale of alcoholic beverages within the Commonwealth, including the authority to promulgate regulations that it deems necessary to carry out the provisions of Title 4.1 in accordance with the Administrative Process Act. Sections 4.1-103 and 4.1-111 mandate that the board promulgate regulations, but details are left to the board’s discretion.

Subdivision 13 of § 4.1-103 of the Code of Virginia authorizes the board to promulgate regulations in accordance with the Administrative Process Act (§ 2.2-4000 et seq.) and § 4.1-111 of the Code of Virginia.

Section 4.1-111 of the Code of Virginia authorizes the board to promulgate reasonable regulations, not inconsistent with Title 4.1 of the Code of Virginia or the general laws of the Commonwealth, which it deems necessary to carry out the provisions of Title 4.1 and to prevent the illegal manufacture, bottling, sale, distribution and transportation of alcoholic beverages.
Purpose:  This action is intended to revise several of the Alcoholic Beverage Control Board’s provisions governing manufacturers and wholesalers of alcoholic beverages. The amended sections expand the ability of manufacturers and wholesalers to participate in tasting events at licensed premises as allowed by the 2006 Session of the General Assembly, remove an unnecessary price change reporting requirement for licensees serving as both importer and wholesaler of a product, and increase the number of remote retail locations available to farm wineries in accordance with a recent statutory change. A new section is added creating a procedure for sale by auction of designer or vintage spirits bottles.

The goals of this regulation are:

1. To maintain reasonable controls on the transportation, storage, and sale of alcoholic beverages in the Commonwealth through a permit procedure for transporting alcoholic beverages through the Commonwealth, sacramental wine, culinary uses, hospital, industrial or manufacturing uses, contract distilling, bonded and out of bond warehouse operations, sale of beer in kegs, and grain alcohol;

2. To require licensees of the board to maintain sufficient records of purchases and sales of alcoholic beverages to ensure regulatory compliance without unreasonable burden;

3. To provide a reasonable means for first-time violators of the board’s regulations to avoid the expense of an administrative hearing by agreeing to accept a prescribed penalty; and

4. To provide guidance to licensees in situations not covered by other chapters.

The Alcoholic Beverage Control Board has determined that this action will allow industry members greater flexibility in the marketing and sale of their products, while ensuring that the health, safety, or welfare of citizens is protected through the maintenance of adequate controls on the transportation and sale of alcoholic beverages.

Rationale for Using Fast-Track Process:  With one exception, these changes merely bring the board’s regulations into conformance with mandates of the General Assembly.  The changes to the price change reporting eliminate unnecessary reporting by licensees.

Substance:  The Alcoholic Beverage Control Board intends to amend three sections of this regulation. 3 VAC 5-70-100 A is amended to allow gifts of alcoholic beverages at tasting events at the premises of retail licensees. Current provisions restrict this activity to wine and beer wholesalers and gourmet shop licensees. This action removes a conflict between current regulations and recent action of the General Assembly.  3 VAC 5-70-150 B is amended by the addition of language exempting licensees who are both the importer and wholesaler of a product from having to notify themselves of price increases.  3 VAC 5-70-160 C is amended to increase from two to five the number of remote retail outlets allowed a farm winery. This change is necessitated by a recent action of the General Assembly. In addition, a new section is added that prescribes the procedures to be followed in selling designer or vintage spirits bottles at auction. 

Issues:  There are no disadvantages to the public or the Commonwealth associated with the proposed regulatory action.  Most of the changes are designed to conform the board’s regulations to statutory amendments passed by the General Assembly.  The primary advantages are to manufacturers who will no longer have to provide copies of price increase notices to the board, and to wholesalers who also serve as importers for products who will not have to go through the unnecessary exercise of notifying themselves of price increases.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation.  The Alcoholic Beverage Control Board (ABC) proposes to make several amendments to its regulation which covers miscellaneous issues not addressed by other agency regulations.  ABC proposes to:

· Amend a provision which allows gifts of alcoholic beverages from ABC licensees to reflect recent changes to the Code of Virginia by specifically listing code sections which allow such gifts.

· Exempt individual importers from having to report price increases to themselves.

· As required by the recent acts of the General Assembly, allow farm wineries to operate five remote retail locations.

· Codify board policy that allows the sale of full, unopened designer or vintage spirits bottles at auction.

Result of Analysis.  The benefits likely exceed the costs for these proposed regulatory changes.

Estimated Economic Impact.  Current regulation allows licensees to give gifts of alcoholic beverages in very limited situations. Licensees may make such gifts to friends. Wholesaler licensees may give samples to retail licensees. Wineries and breweries may give out free samples for on-site consumption (in a board-approved hospitality room). Licensees may donate alcoholic beverages for consumption at a trade association gathering or to an educational institution for the purposes of alcoholism research. Wine and beer wholesalers may participate in wine or beer tastings at gourmet shops licensed by ABC. The board proposes to amend this regulation to reflect recent code changes which will also allow licensees to participate in wine and beer tastings at licensed retail establishments.  This change will benefit the public in that they will not have the potential to get conflicting information about what is allowable from the two sources where they would be most likely to look.

Current regulation requires that importers give written notice of all price increases to their customers that hold wholesaler licenses. No price increase may become effective until at least 30 days after the postmark date on the written notice. The board proposes to amend this provision so that importers who also hold wholesaler licenses do not have to notify themselves in writing when they increase their prices. This change will benefit affected regulations by saving them the costs in time and money (for paper, an envelope and a stamp) of mailing information to themselves.

Current regulation allows farm wineries to operate two remote retail operations (in addition to selling their product on-site).  A recent change to the Code of Virginia allows these wineries to operate five remote retail operations. The board proposes to amend this regulation so that this allowance is reflected. This change will benefit the public in that they will not have the potential to get conflicting information about what is allowable from the two sources where they would be most likely to look.

While ABC currently has a policy that allows the sale of designer or vintage spirits bottles at auction (and has had such a policy since 1998), current regulation does not contain any provision for such sales. The board proposes to amend this regulation so that the procedure for these sales is codified. Since it has been ABC’s long-standing policy to allow the sale of designer or vintage spirits bottles at auction, this regulatory change will have little or no appreciable effect on regulants.  

Businesses and Entities Affected.  These proposed regulatory changes will generally affect all of the approximately 14,000 establishments that are licensed by ABC.

Localities Particularly Affected.  These proposed regulatory changes will affect all localities in the Commonwealth.

Projected Impact on Employment.  These proposed regulatory changes will likely have no measurable effect on employment in the Commonwealth.

Effects on the Use and Value of Private Property.  These proposed regulatory changes will likely have no measurable effect on the use or value of private property in the Commonwealth. 

Small Businesses: Costs and Other Effects.  ABC estimates that at least 95% of their approximately 14,000 licensees are small businesses. These businesses are unlikely to experience any price increase on account of this proposed regulation.

Small Businesses: Alternative Method that Minimizes Adverse Impact.  ABC estimates that at least 95% of their approximately 14,000 licensees are small businesses. These businesses are unlikely to experience any price increase on account of this proposed regulation.

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Alcoholic Beverage Control Board concurs with the economic impact analysis of the Department of Planning and Budget.

Summary:

The proposed amendments (i) conform exceptions to the general prohibition against licensees giving away alcoholic beverages to recent actions of the General Assembly; (ii) remove the requirement that manufacturers give the board a copy of any price increase notice; (iii) provide that in situations where the same person is both the importer and wholesaler, no notice of price increase is required; (iv) increase the number of allowed farm winery remote locations from two to five as allowed by statute; and (v) set forth procedures for auction sales of designer or antique bottles containing distilled spirits.

3 VAC 5-70-100. Gifts of alcoholic beverages generally; exceptions; wine and beer tastings; taxes and records.

A. Gifts of alcoholic beverages by a licensee to any other person are prohibited except as otherwise provided in this section or as provided in §§ 4.1-201, 4.1-201.1 , 4.1-209, 4.1-325, and 4.1-325.2 of the Code of Virginia. 

B. Gifts of alcoholic beverages may be made by licensees as follows: 

1. Personal friends. Gifts may be made to personal friends as a matter of normal social intercourse when in no wise a shift or device to evade the provisions of this section. 

2. Samples. A wholesaler may give a retail licensee a sample serving or a container not then sold by such licensee of wine or beer, which such wholesaler otherwise may sell to such retail licensee, provided that in a case of containers, the container does not exceed 52 fluid ounces in size (1.5 liters if in a metric-sized container) and the label bears the word "Sample" in lettering of reasonable size. Such samples may not be sold. For good cause shown the board may authorize a larger sample container. 

3. Hospitality rooms; conventions. A person licensed to manufacture wine or beer may: 

a. Give samples of his products to visitors to his winery or brewery for consumption on premises only in a hospitality room approved by the board, provided the donees are persons to whom such products may be lawfully sold; and 

b. Host an event at conventions of national, regional or interstate associations or foundations organized and operated exclusively for religious, charitable, scientific, literary, civil affairs, educational or national purposes upon the premises occupied by such licensee, or upon property of the licensee contiguous to such premises, or in a development contiguous to such premises, owned and operated by the licensee or a wholly owned subsidiary. 

4. Conventions; educational programs, including wine and beer tastings; research; licensee associations. Licensed manufacturers, bottlers and wholesalers may donate beer or wines to: 

a. A convention, trade association or similar gathering, composed of licensees and their guests, when the alcoholic beverages donated are intended for consumption during the convention; 

b. Retail licensees attending a bona fide educational program relating to the alcoholic beverages being given away; 

c. Research departments of educational institutions, or alcoholic research centers, for the purpose of scientific research on alcoholism; 

d. Licensed manufacturers and wholesalers may donate wine to official associations of wholesale wine licensees when conducting a bona fide educational program concerning wine, with no promotion of a particular brand, for members and guests of particular groups, associations or organizations. 

5. Conditions. Exceptions authorized by subdivisions B 3 b and B 4 of this subsection are conditioned upon the following: 

a. That prior written notice of the activity be submitted to the board describing it and giving the date, time and place of such; and 

b. That the activity be conducted in a room or rooms set aside for that purpose and be adequately supervised. 

C. Wine and beer wholesalers may participate in a wine or beer tasting sponsored by a gourmet shop licensee for its customers and may provide educational material, oral or written, pertaining thereto, as well as participate in the pouring of such wine or beer. 

D. Any gift authorized by this section shall be subject to the taxes imposed on sales by Title 4.1 of the Code of Virginia, and complete and accurate records shall be maintained. 

3 VAC 5-70-150. Wholesale alcoholic beverage sales; winery and brewery discounts, price-fixing; price increases; price discrimination; inducements.

A. No winery as defined in § 4.1-401 or brewery as defined in § 4.1-500 of the Code of Virginia shall require a wholesale licensee to discount the price at which the wholesaler shall sell any alcoholic beverage to persons holding licenses authorizing sale of such merchandise at retail. No winery, brewery, bottler or wine or beer importer shall in any other way fix or maintain the price at which a wholesaler shall sell any alcoholic beverage. 

B. No winery as defined in § 4.1-401 or brewery as defined in § 4.1-500 of the Code of Virginia shall increase the price charged any person holding a wholesale license for alcoholic beverages except by written notice to the wholesaler signed by an authorized officer or agent of the winery, brewery, bottler or importer which shall contain the amount and effective date of the increase. A copy of such notice shall also be sent to the board and shall be treated as confidential financial information, except in relation to enforcement proceedings for violation of this section. 

No increase shall take effect prior to 30 calendar days following the date on which the notice is postmarked; provided that the board may authorize such price increases to take effect with less than the aforesaid 30 calendar days' notice if a winery, brewery, bottler or importer so requests and demonstrates good cause therefor.

The provisions of this subsection shall not apply in any case where the importer required to provide notice of a price increase and the wholesaler to whom notice is to be provided are the same person.

C. No winery as defined in § 4.1-401 or brewery as defined in § 4.1-500 of the Code of Virginia shall discriminate in price of alcoholic beverages between different wholesale purchasers and no wholesale wine or beer licensee shall discriminate in price of alcoholic beverages between different retail purchasers except where the difference in price charged by such winery, brewery or wholesale licensee is due to a bona fide difference in the cost of sale or delivery, or where a lower price was charged in good faith to meet an equally low price charged by a competing winery, brewery or wholesaler on a brand and package of like grade and quality. Where such difference in price charged to any such wholesaler or retail purchaser does occur, the board may ask and the winery, brewery or wholesaler shall furnish written substantiation for the price difference. 

D. No person holding a license authorizing the sale of alcoholic beverages at wholesale or retail shall knowingly induce or receive a discrimination in price prohibited by subsection C of this section.

3 VAC 5-70-160. Farm wineries; percentage of Virginia products; other agricultural products; remote outlets. 

A. No more than 25% of the fruits, fruit juices or other agricultural products used by the farm winery licensee shall be grown or produced outside the Commonwealth, except upon permission of the board as provided in § 4.1-219 of the Code of Virginia. This 25% limitation applies to the total production of the farm winery, not individual brands or labels. 

B. The term "other agricultural products," as used in subsection A of this section, includes wine.

C. A farm winery license limits retail sales to the premises of the winery and to two five additional retail establishments which that need not be located on the premises. These two five additional retail outlets may be moved throughout the state as long as advance board approval is obtained for the location, equipment and facilities of each remote outlet.

3 VAC 5-70-230. Sale of designer or vintage spirit bottles.

Collectors of designer or vintage bottles containing distilled spirits may sell them at auction under the following conditions:

1. The seller shall notify the secretary to the board of the date, time, and place of the auction sale.

2. Any bottle sold must be unopened and the manufacturer’s seals, marks, or stamps affixed to the bottles must be intact.

3. The auction must be conducted in accordance with the provisions of Chapter 6 (§ 54.1-600 et seq.) of Title 54.1 of the Code of Virginia.

4. Any purchaser at such auction must be a minimum of 21 years of age.

5. For two years from the date of sale, the auctioneer must keep records, available to the board upon request, of the name and address of each purchaser and a description of the alcoholic beverages purchased.

NOTICE: The forms used in administering 3 VAC 5-70, Other Provisions, are not being published; however, the name of each form is listed below. The forms are available for public inspection at the Department of Alcoholic Beverage Control, 2901 Hermitage Road, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS
Permit for Release of Alcoholic Beverages Not Under Customs or Internal Revenue Bond, #701-102 (eff. 1/92).
Order and Permit for Transportation of Alcohol, #703-69 (eff. 11/87).
Order and Permit for Transportation of Alcoholic Beverages, #703-73.
Mixed Beverage Annual Review, #805-43 (eff. 5/92).
Mixed Beverage Annual Review-Instructions for Completion, #805-44 (rev. 11/06).
Application for Off Premises Keg Permit, #805-45 (eff. 1/93).
Application for Grain Alcohol Permit, #805-75.
Mixed Beverage Annual Review, #805-77.
Special Event License Application Addendum-Notice to Special Event Licenses Applicants, Form SE-1 (rev. 11/01) (rev.08/02).
Statement of Income & Expenses for Special Event Licenses (with instructions), Form SE-2 (rev. 11/01) (rev.08/02).
VA.R. Doc. No. R07-153; Filed February 14, 2007, 11:03 a.m.
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