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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Fast-Track Regulation

REGISTRAR'S NOTICE: 12 VAC 30-80-190 as published below includes the 2005 legislative mandated physician rate increase effective July 11, 2007, which is published as a separate regulatory action in this issue of the Virginia Register of Regulations.  Refer to the final regulation for 12 VAC 30-80-190 published in this issue of the Virginia Register for more information.
Titles of Regulations: 12 VAC 30-70. Methods and Standards for Establishing Payment Rates; Inpatient Hospital Services (amending 12 VAC 30-70-331).

12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care (amending 12 VAC 30-80-190).

12 VAC 30-90. Methods and Standards for Establishing Payment Rates for Long-Term Care (amending 12 VAC 30-90-41, 12 VAC 30-90-271 and 12 VAC 30-90-290).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of Virginia.

Public Hearing Date:  N/A - Public comments may be submitted until 5 p.m. on August 10, 2007.
(See Calendar of Events section

for additional information)

Effective Date: August 25, 2007.
Agency Contact: Diane Hankins, Project Manager, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-5379, FAX (804) 786-1680.

Basis: Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board’s requirements.  The Medicaid authority as established by §1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.  This fast-track regulation is based upon legislative mandates set forth in the 2006 Appropriation Act, Items 302 DD, KK and PP.  
Purpose: This regulatory action is intended to implement the mandated rate increases included in the 2006 Appropriation Act, effective July 1, 2006, prior to the completion of the regulatory process.  Item 302 DD of the 2006 Appropriation Act changes the methodology for determining nursing facility ceilings and eliminates limits on certain costs effective July 1, 2006.  It also clarifies how costs for periods prior to July 1, 2005, will be adjusted in the prospective reimbursement rate-setting.  Item 302 KK directed various physician rate increases with effective dates of July 1, 2006.  Specifically, the Act mandated a 5.0% increase for pediatric services effective July 1, 2006.  The other physician rate increases, required to be in effect on July 1, 2007, will be addressed in a future separate regulation package.  Finally, Item 302 PP directs the Department of Medical Assistance Services to increase the adjustment factor for private inpatient hospitals from 76% to 78% effective July 1, 2006.  This action is designed to protect the health and welfare of the Commonwealth; increasing provider reimbursement helps ensure that sufficient medical providers remain in the Medicaid provider network to maintain care coverage for Medicaid enrollees.  
Rationale for Using Fast-Track Process: These reimbursement changes are not controversial.  The General Assembly mandates were very specific leaving little discretion for the agency.  These changes are currently in effect via direct legislative action; therefore the fast-track process appeared the best and most efficient option for implementing permanent regulations as quickly as possible.  
Substance: 12 VAC 30-70-331 is amended to set the adjustment factor to 0.7800.  Under the 2005 Appropriation Act, the adjustment factor for private (Type Two) hospitals was set to 0.7600 effective July 1, 2005.  The 2006 Appropriation Act has increased the adjustment factor for private hospitals to .7800 effective July 1, 2006.  An adjustment factor of .7800 translates to a discount taken by the Virginia Medicaid program of 22% relative to the statewide average cost for inpatient hospital care reimbursed through the fee-for-service Medicaid program.

12 VAC 30-80-190 is amended to provide a 5.0% increase to pediatric physician services effective July 1, 2006.  
12 VAC 30-90-41 is amended to delete the provision increasing the ceilings by $3.00 per day and to set the direct care ceiling at 117% and the indirect care ceiling at 107% of the day-weighted median of base year cost, effective July 1, 2006.  

12 VAC 30-90-271 is amended to add IV therapy to the list of covered ancillary services.  IV therapy is currently covered only under specialized care.  DMAS eliminated specialized care for adult complex health and comprehensive rehabilitation in 2003 because it felt that residents with these needs would receive adequate reimbursement under the regular nursing home methodology with minor adjustments after the 2002 implementation of the case mix system based on Resource Utilization Groups.  At that time, kinetic services, previously covered only under specialized care, was added as a covered ancillary service under regular nursing home care.  DMAS overlooked IV therapy, which should have also been added as a covered ancillary service under regular nursing home care.  
12 VAC 30-90-290 is amended to eliminate administrator salary limits, medical director salary limits and management fee limits, except when the administrator, medical director or contracted management firm is a related party.  These limits within limits are unnecessary since there is already an overall ceiling on direct and indirect costs.

Issues: The regulatory action poses no disadvantages to the agency, public or the Commonwealth.  The advantages of these reimbursement increases is that with more competitive reimbursement rates, the Medicaid program helps ensure continued access to medical care for the Medicaid population.  The only disadvantage is that increased revenues are required in order to fund the reimbursement increase.  
Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation. Pursuant to Item 302 KK of the 2006 Appropriation Act, the proposed regulations will increase reimbursements for pediatric physician services by five percent effective July 1, 2006. Also, pursuant to Item 302 PP of the same act, the adjustment factor for private inpatient hospitals will be increased from 76 percent to 78 percent effective July 1, 2006. Item 302 DD of the act furthermore mandates changes to the methodology for determining nursing facility ceilings and eliminates limits on certain nursing facility management salaries and fees effective July 1, 2006. Finally, the Department of Medical Assistance Services (DMAS), at its discretion, proposes to add IV (intravenous) therapy to the list of covered ancillary nursing home services. 

Result of Analysis. The benefits likely exceed the costs for most of the proposed changes.

Estimated Economic Impact. Pursuant to Item 302 KK of the 2006 Appropriation Act, one of the proposed changes will increase reimbursements for pediatric physician services by five percent effective July 1, 2006. The main economic effect of the proposed regulations is to increase reimbursements to pediatric physicians by about $7 million annually. Approximately, $3.3 million of this amount will be financed by the Commonwealth and the remaining $3.6 million will be an increase in federal matching funds.

Increased funding to pediatric physician services is expected to strengthen their incentives to continue to participate in Virginia’s Medicaid program and maintain Medicaid recipients’ access to pediatric medical care. 

Also, the flow into the Commonwealth of approximately $3.6 million in federal funds represents a net injection into Virginia’s economy and is expected to have an expansionary effect on the overall economic activity.

It appears that physician services category is one of few categories that do not receive periodic rate increases to cope with changes in general inflation, medical inflation, service mix, and other factors that may be relevant.   Without periodic rate updates, the rates are adjusted irregularly and the magnitude of the adjustments often appear to be arbitrary. The current methodology may cause discrepancies in the price of physician services relative to all other Medicaid services and adversely affect provider incentives to participate in the program. In theory, the physician rates should be commensurate with the value of services provided. This is generally accomplished by establishing rates in a base year and revising the rate according to the factors affecting the value of the services. In this particular case, significant economic disincentives that may be present as a result of current irregular and arbitrary adjustments to the rates may be avoided by establishing a new reimbursement methodology that takes into account, on a regular basis, changes in the general inflation, medical inflation, service mix, and other relevant factors.
Pursuant to Item 302 PP of the 2006 Appropriation Act, another proposed change will increase the adjustment factor used in private inpatient hospital reimbursement methodology from 0.76 to 0.78 effective July 1, 2006. An adjustment factor of 0.78 translates to a 22% discount taken by the Medicaid program relative to the statewide average cost of inpatient hospital care reimbursements made under the fee-for-service delivery method.

The main economic effect of this change is to increase inpatient hospital reimbursements to private hospitals by about $15 million in fiscal year (FY) 2007, $16.8 million in FY 2008 and thereafter. Approximately, one half of these amounts will be financed by the Commonwealth and the remaining half will be an increase in federal matching funds.

Increased funding to private inpatient hospitals is expected to strengthen their incentives to continue to participate in Virginia’s Medicaid program and maintain Medicaid recipients’ access to inpatient medical care.

Also, the flow into the Commonwealth of approximately $7.5 million federal funds in FY 2007 and $8.4 million federal funds in FY 2008 and forward represents a net injection into Virginia’s economy and is expected to have an expansionary effect on the overall economic activity.

Pursuant to Item 302 DD of the 2006 Appropriation Act, the proposed regulations remove limits on nursing facility management salaries and fees of individuals who are not related to the facility and increase indirect care ceilings from 103.9 percent to 106.13 percent of the day-weighed median costs effective July 1, 2006.  These changes are budget neutral. The budget neutrality is accomplished by eliminating a scheduled $3 per day increase in both direct and indirect care ceilings that was to be effective July 1, 2006.

One rationale for removing certain administrative salary limits and fees is that they represent “limits within limits” and not considered necessary for cost containment as the direct and indirect care ceilings provide an overall reimbursement limit. Because the elimination of limits is offset by the elimination of a $3 increase in ceilings, no fiscal impact is expected at this time. However, this change may lead to an increase in salaries and fees paid to outside managers and increase the unreimbursed direct and indirect costs of nursing homes which could provide a basis for future rate adjustment requests and create additional fiscal effects over the long-run. On the other hand, the facilities will be able to attract and maintain outside managerial resources that they currently cannot with limited flexibility on outside management salaries and fees.

Pursuant to Item 302 DD of the 2006 Appropriation Act, the proposed regulations also increase the direct care cost ceiling from 112 percent to 117 percent of the day weighted median costs and indirect care cost ceiling from 103.9 percent (or 106.13 percent with the change discussed above) to 107 percent of the day weighted median costs. The estimated fiscal impact of this change is a $7.8 million increase in FY 2007 and $8 million increase in FY 2008 and forward provided to nursing home facilities. Approximately, one half of these amounts will be financed by the Commonwealth and the remaining half will be an increase in federal matching funds.

Prior to this change 63 percent of the facilities were under the direct care ceiling and 55 percent were under the indirect care ceiling. With this change, the percentage of facilities under the direct care ceiling will increase from 63 percent to 67 percent or by 12 facilities and the percentage of facilities under the indirect care ceiling will decrease from and 55 percent to 47 percent or by 22 facilities. This means that an additional 12 facilities will now be reimbursed for a portion of their direct care costs that would not have been reimbursed otherwise.  Also, 22 facilities will no longer be reimbursed for a portion of their indirect care costs. Although increasing indirect care ceiling should have reduced the number of facilities whose indirect care costs are covered, having 22 facilities with the opposite impact is the result of eliminating limits on outside management salaries and fees. As previously discussed, removing limits on outside management salaries and fees appears to increase the amount of unreimbursed indirect costs as expected.

Increased net funding to nursing homes is expected to strengthen their incentives to continue to participate in Virginia’s Medicaid program and maintain Medicaid recipients’ access to nursing facility care.

Also, the flow into the Commonwealth of approximately $3.9 million federal funds in FY 2007 and $4 million federal funds in FY 2008 and forward represents a net injection into Virginia’s economy and is expected to have an expansionary effect on the overall economic activity.

Finally, DMAS proposes to add IV therapy to the list of covered ancillary services. This change is not mandated by a legislative action, but intended to correct an inadvertent exclusion of coverage for this service that occurred in 2003. The estimated fiscal effect of this change is about $14,000 per year in total funds. Approximately, one half of these amounts will be financed by the Commonwealth and the remaining half will be an increase in federal matching funds. This funding for IV therapy is expected to remove any disincentives to provide this service that may have existed before and improve Medicaid recipients’ access to IV therapy services.

The remaining changes related to nursing facility reimbursements are mere clarifications and are not expected to have any significant economic effects other than avoiding some potential communication costs that may have resulted from unclear language.

Businesses and Entities Affected. The proposed regulations will increase Medicaid reimbursements for pediatric physician services, private inpatient hospital services, and nursing home services. Currently, there are approximately 96 hospitals 6,900 physicians, and 260 nursing facilities.

Localities Particularly Affected. The proposed regulations apply throughout the Commonwealth.

Projected Impact on Employment. The proposed reimbursement increases will likely have an expansionary effect on the state economy.  To the extent increased funding, particularly the federal portion of the increases, is directed toward purchase of goods and services within the state, there could be a positive effect on demand for labor.

Effects on the Use and Value of Private Property. The proposed regulations are likely to improve revenues and the future profit streams of affected providers.  An increase in profits would, in turn, increase their asset values.

Small Businesses: Costs and Other Effects. The proposed regulations are not anticipated to have an adverse impact on small businesses.
Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed regulations are not anticipated to have an adverse impact on small businesses.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the fast-track regulation, 2006 Reimbursement Changes (12 VAC 30-70, 12 VAC 30-80 and 12 VAC 30-90).  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The amendments to the regulation include three health care provider reimbursement enhancements that became effective July 1, 2006, by direct action of the Virginia General Assembly through the 2006 Appropriation Act. The amendments (i) raise the adjustment factor for private hospitals from 76% to 78%, (ii) provide a 5.0% reimbursement increase for pediatric physician services, and (iii) make an adjustment of various cost ceilings for nursing facilities that leads to an overall increase in available reimbursement for nursing facilities.

12 VAC 30-70-331. Statewide operating rate per case.

A. The statewide operating rate per case shall be equal to the base year standardized operating costs per case, as determined in 12 VAC 30-70-361, times the inflation values specified in 12 VAC 30-70-351 times the adjustment factor specified in subsection B of this section.

B. The adjustment factor shall be determined separately for Type One and Type Two hospitals:

1. For Type One hospitals the adjustment factor shall be a calculated percentage that causes the Type One hospital statewide operating rate per case to equal the Type Two hospital statewide operating rate per case;

2. Effective July 1, 2005 2006, for Type Two hospitals the adjustment factor shall be 0.7600 0.7800.

12 VAC 30-80-190. State agency fee schedule for RBRVS.

A. Reimbursement of fee-for-service providers. Effective for dates of service on or after July 1, 1995, the Department of Medical Assistance Services (DMAS) shall reimburse fee-for-service providers, with the exception of home health services (see 12 VAC 30-80-180) and durable medical equipment services (see 12 VAC 30-80-30), using a fee schedule that is based on a Resource Based Relative Value Scale (RBRVS).

B. Fee schedule.

1. For those services or procedures which are included in the RBRVS published by the Centers for Medicare and Medicaid Services (CMS) as amended from time to time, DMAS' fee schedule shall employ the Relative Value Units (RVUs) developed by CMS as periodically updated. 

2. DMAS shall calculate the RBRVS-based fees using conversion factors (CFs) published from time to time by CMS. DMAS shall adjust CMS' CFs by additional factors so that no change in expenditure will result solely from the implementation of the RBRVS-based fee schedule.  DMAS may revise the additional factors when CMS updates its RVUs or CFs so that no change in expenditure will result solely from such updates. Except for this adjustment, DMAS' CFs shall be the same as those published from time to time by CMS. The calculation of the additional factors shall be based on the assumption that no change in services provided will occur as a result of these changes to the fee schedule. The determination of the additional factors required above shall be accomplished by means of the following calculation: 

a. The estimated amount of DMAS expenditures if DMAS were to use Medicare's RVUs and CFs without modification, is equal to the sum, across all relevant procedure codes, of the RVU value published by the CMS, multiplied by the applicable conversion factor published by the CMS, multiplied by the number of occurrences of the procedure code in DMAS patient claims in the most recent period of time (at least six months). 

b. The estimated amount of DMAS expenditures, if DMAS were not to calculate new fees based on the new CMS RVUs and CFs, is equal to the sum, across all relevant procedure codes, of the existing DMAS fee multiplied by the number of occurrences of the procedures code in DMAS patient claims in the period of time used in subdivision 2 a of this subsection.

c. The relevant additional factor is equal to the ratio of the expenditure estimate (based on DMAS fees in subdivision 2 b of this subsection) to the expenditure estimate based on unmodified CMS values in subdivision 2 a of this subsection.

d. DMAS shall calculate a separate additional factor for:

(1) Emergency room services (defined as the American Medical Association's (AMA) publication of the Current Procedural Terminology (CPT) codes 99281, 99282, 99283, 99284, and 992851 in effect at the time the service is provided); 

(2)  Obstetrical/gynecological services (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association’s (AMA) publication of the Current Procedural Terminology  (CPT) manual in effect at the time the service is provided );

(3) Pediatric preventive services (defined as preventive E&M procedures, excluding those listed in   subdivision 2 d (1) of this subsection as defined by the AMA’s publication of the CPT manual, in effect at the time the service is provided, for recipients under age 21);

(4) Pediatric primary services (defined as evaluation and management (E&M) procedures, excluding those listed in subdivisions 2 d (1) and 2 d (3) of this subsection as defined by the AMA’s publication of the CPT manual, in effect at the time the service is provided, for recipients under age 21);

(5)  Adult primary and preventive services (defined as E&M procedures, excluding those listed in subdivision 2 d (1) of this subsection, as defined by the AMA's publication of the CPT manual,  in effect at the time the service is provided,  for recipients age 21 and over); and

(6) All other procedures set through the RBRVS process combined.

3. For those services or procedures for which there are no established RVUs, DMAS shall approximate a reasonable relative value payment level by looking to similar existing relative value fees. If DMAS is unable to establish a relative value payment level for any service or procedure, the fee shall not be based on a RBRVS, but shall instead be based on the previous fee-for-service methodology.

4. Fees shall not vary by geographic locality.

5. Effective for dates of service on or after July 1, 2007, fees for emergency room services (defined in subdivision 2 d (1) of this subsection) shall be increased by 5.0% relative to the fees that would otherwise be in effect. 

C. Effective for dates of service on or after May 1, 2006, fees for obstetrical/gynecological services (defined in subdivision B 2 d (2) of this section) shall be increased by 2.5% relative to the fees in effect on July 1, 2005. 
D. Effective for dates of service on or after May 1, 2006, fees for pediatric services (defined in subdivisions B 2 d (3) and (4) of this section) shall be increased by 5.0% relative to the fees in effect on July 1, 2005. Effective for dates of service on or after July 1, 2006, fees for pediatric services (defined in subdivisions B 2 d (3) and (4) of this section) shall be increased by 5.0% relative to the fees in effect on May 1, 2006. Effective for dates of service on or after July 1, 2007, fees for pediatric primary services (defined in subdivision B 2 d (4) of this section) shall be increased by 10% relative to the fees that would otherwise be in effect.

E. Effective for dates of service on or after July 1, 2007, fees for pediatric preventive services (defined in subdivision B 2 d (3) of this section) shall be increased by 10% relative to the fees that would otherwise be in effect.

F. Effective for dates of service on or after May 1, 2006, fees for adult primary and preventive services (defined in subdivision B 2 d (4) of this section) shall be increased by 5.0% relative to the fees in effect on July 1, 2005. Effective for dates of service on or after July 1, 2007, fees for adult primary and preventive services (defined in subdivision B 2 d (5) of this section) shall be increased by 5.0% relative to the fees that would otherwise be in effect.

G. Effective for dates of service on or after July 1, 2007, fees for all other procedures set through the RBRVS process combined (defined in  subdivision B 2 d (6) of this section ) shall be increased by 5.0% relative to the fees that would otherwise be in effect.

12 VAC 30-90-41. Nursing facility reimbursement formula.

A. Effective on and after July 1, 2002, all NFs subject to the prospective payment system shall be reimbursed under "The Resource Utilization Group-III (RUG-III) System as defined in Appendix IV (12 VAC 30-90-305 through 12 VAC 30-90-307)."   RUG-III is a resident classification system that groups NF residents according to resource utilization.  Case-mix indices (CMIs) are assigned to RUG-III groups and are used to adjust the NF's per diem rates to reflect the intensity of services required by a NF's resident mix.  See 12 VAC 30-90-305 through 12 VAC 30-90-307 for details on the Resource Utilization Groups.

1. Any NF receiving Medicaid payments on or after October 1, 1990, shall satisfy all the requirements of § 1919(b) through (d) of the Social Security Act as they relate to provision of services, residents' rights and administration and other matters.

2. Direct and indirect group ceilings and rates.

a. In accordance with 12 VAC 30-90-20 C, direct patient care operating cost peer groups shall be established for the Virginia portion of the Washington DC-MD-VA MSA, the Richmond-Petersburg MSA and the rest of the state.  Direct patient care operating costs shall be as defined in 12 VAC 30-90-271.

b. Indirect patient care operating cost peer groups shall be established for the Virginia portion of the Washington DC-MD-VA MSA, for the rest of the state for facilities with less than 61 licensed beds, and for the rest of the state for facilities with more than 60 licensed beds.

3. Each facility's average case-mix index shall be calculated based upon data reported by that nursing facility to the Centers for Medicare and Medicaid Services (CMS) (formerly HCFA) Minimum Data Set (MDS) System.  See 12 VAC 30-90-306 for the case-mix index calculations.

4. The normalized facility average Medicaid CMI shall be used to calculate the direct patient care operating cost prospective ceilings and direct patient care operating cost prospective rates for each semiannual period of a NFs subsequent fiscal year.  See 12 VAC 30-90-306 D 2 for the calculation of the normalized facility average Medicaid CMI.

a. A NFs direct patient care operating cost prospective ceiling shall be the product of the NFs peer group direct patient care ceiling and the NFs normalized facility average Medicaid CMI. A NFs direct patient care operating cost prospective ceiling will be calculated semiannually.

b. A CMI rate adjustment for each semiannual period of a nursing facility's prospective fiscal year shall be applied by multiplying the nursing facility's normalized facility average Medicaid CMI applicable to each prospective semiannual period by the nursing facility's case-mix neutralized direct patient care operating cost base rate for the preceding cost reporting period (see 12 VAC 30-90-307).

c. See 12 VAC 30-90-307 for the applicability of case-mix indices.

5. Effective for services on and after July 1, 2002, the following changes shall be made to the direct and indirect payment methods. Direct and indirect ceiling calculations.
a. The Effective for services on and after July 1, 2006, the direct patient care operating ceiling shall be set at 112% 117% of the respective peer group day-weighted median of the facilities' case-mix neutralized direct care operating costs per day.  The calculation of the medians shall be based on cost reports from freestanding nursing homes for provider fiscal years ending in the most recent base year.  The medians used to set the peer group direct patient care operating ceilings shall be revised and case-mix neutralized every two years using the most recent reliable calendar year cost settled cost reports for freestanding nursing facilities that have been completed as of September 1.

b. The indirect patient care operating ceiling shall be set at 103.9% 107% of the respective peer group day-weighted median of the facility's specific indirect operating cost per day.  The calculation of the peer group medians shall be based on cost reports from freestanding nursing homes for provider fiscal years ending in the most recent base year.  The medians used to set the peer group indirect operating ceilings shall be revised every two years using the most recent reliable calendar year cost settled cost reports for freestanding nursing facilities that have been completed as of September 1.

6. Reimbursement for use of specialized treatment beds.  Effective for services on and after July 1, 2005, nursing facilities shall be reimbursed an additional $10 per day for those recipients who require a specialized treatment bed due to their having at least one Stage IV pressure ulcer.  Recipients must meet criteria as outlined in 12 VAC 30-60-350, and the additional reimbursement must be preauthorized as provided in 12 VAC 30-60-40.  Nursing facilities shall not be eligible to receive this reimbursement for individuals whose services are reimbursed under the specialized care methodology.  Beginning July 1, 2005, this additional reimbursement shall be subject to adjustment for inflation in accordance with 12 VAC 30-90-41 B, except that the adjustment shall be made at the beginning of each state fiscal year, using the inflation factor that applies to provider years beginning at that time.  This additional payment shall not be subject to direct or indirect ceilings and shall not be adjusted at year-end settlement.

B. Adjustment of ceilings and costs for inflation.  Effective for provider fiscal years starting on and after July 1, 2002, ceilings and rates shall be adjusted for inflation each year using the moving average of the percentage change of the Virginia-Specific Nursing Home Input Price Index, updated quarterly, published by Standard & Poor's DRI. For state fiscal year 2003, peer group ceilings and rates for indirect costs will not be adjusted for inflation.

1. For provider years beginning in each calendar year, the percentage used shall be the moving average for the second quarter of the year, taken from the table published for the fourth quarter of the previous year.  For example, in setting prospective rates for all provider years beginning in January through December 2002, ceilings and costs would be inflated using the moving average for the second quarter of 2002, taken from the table published for the fourth quarter of 2001.

2. Provider specific costs shall be adjusted for inflation each year from the cost reporting period to the prospective rate period using the moving average as specified in subdivision 1 of this subsection.  If the cost reporting period or the prospective rate period is less than 12 months long, a fraction of the moving average shall be used that is equal to the fraction of a year from the midpoint of the cost reporting period to the midpoint of the prospective rate period.

3. Ceilings shall be adjusted from the common point established in the most recent rebasing calculation.  Base period costs shall be adjusted to this common point using moving averages from the DRI tables corresponding to the provider fiscal period, as specified in subdivision 1 of this subsection.  Ceilings shall then be adjusted from the common point to the prospective rate period using the moving average(s) for each applicable second quarter, taken from the DRI table published for the fourth quarter of the year immediately preceding the calendar year in which the prospective rate years begin.  Rebased ceilings shall be effective on July 1 of each rebasing year, so in their first application they shall be adjusted to the midpoint of the provider fiscal year then in progress or then beginning.  Subsequently, they shall be adjusted each year from the common point established in rebasing to the midpoint of the appropriate provider fiscal year.  For example, suppose the base year is made up of cost reports from years ending in calendar year 2000, the rebasing year is SFY2003, and the rebasing calculation establishes ceilings that are inflated to the common point of July 1, 2002.  Providers with years in progress on July 1, 2002, would receive a ceiling effective July 1, 2002, that would be adjusted to the midpoint of the provider year then in progress.  In some cases this would mean the ceiling would be reduced from the July 1, 2002, ceiling level.  The following table shows the application of these provisions for different provider fiscal periods.
Table I

Application of Inflation to Different Provider Fiscal Periods

	Provider FYE
	Effective Date of New Ceiling
	First PFYE After Rebasing Date
	Inflation Time Span from Ceiling Date to Midpoint of First PFY
	Second PFYE After Rebasing Date
	Inflation Time Span from Ceiling Date to Midpoint of Second PFY

	3/31
	7/1/02
	3/31/03
	+ 1/4 year
	3/31/04
	+ 1-1/4 years

	6/30
	7/1/02
	6/30/03
	+ 1/2 year
	6/30/04
	+ 1-1/2 years

	9/30
	7/1/02
	9/30/02
	- 1/4 year
	9/30/03
	+ 3/4 year

	12/31
	7/1/02
	12/31/02
	-0-
	12/31/03
	+ 1 year


The following table shows the DRI tables that would provide the moving averages for adjusting ceilings for different prospective rate years.

Table II

Source Tables for DRI Moving Average Values

	Provider FYE
	Effective Date of New Ceiling
	First PFYE After Rebasing Date
	Source DRI Table for First PFY Ceiling Inflation
	Second PFYE After Rebasing Date
	Source DRI Table for Second PFY Ceiling Inflation

	3/31
	7/1/02
	3/31/03
	Fourth Quarter 2001
	3/31/04
	Fourth Quarter 2002

	6/30
	7/1/02
	6/30/03
	Fourth Quarter 2001
	6/30/04
	Fourth Quarter 2002

	9/30
	7/1/02
	9/30/02
	Fourth Quarter 2000
	9/30/03
	Fourth Quarter 2001

	12/31
	7/1/02
	12/31/02
	Fourth Quarter 2000
	12/31/03
	Fourth Quarter 2001


In this example, when ceilings are inflated for the second PFY after the rebasing date, the ceilings will be inflated from July 1, 2002, using moving averages from the DRI table specified for the second PFY. That is, the ceiling for years ending June 30, 2004, will be the June 30, 2002, base period ceiling, adjusted by 1/2 of the moving average for the second quarter of 2002, compounded with the moving average for the second quarter of 2003.  Both these moving averages will be taken from the fourth quarter 2002 DRI table.

C. The RUG-III Nursing Home Payment System shall require comparison of the prospective operating cost rates to the prospective operating ceilings.  The provider shall be reimbursed the lower of the prospective operating cost rate or prospective operating ceiling.

D. Nonoperating costs.  Plant or capital, as appropriate, costs shall be reimbursed in accordance with Articles 1, 2, and 3 of this subpart.  Plant costs shall not include the component of cost related to making or producing a supply or service.

NATCEPs cost shall be reimbursed in accordance with 12 VAC 30-90-170.

E. The prospective rate for each NF shall be based upon operating cost and plant/capital cost components or charges, whichever is lower, plus NATCEPs costs.  The disallowance of nonreimbursable operating costs in any current fiscal year shall be reflected in a subsequent year's prospective rate determination.  Disallowances of nonreimbursable plant or capital, as appropriate, costs and NATCEPs costs shall be reflected in the year in which the nonreimbursable costs are included.

F. Effective July 1, 2001, for those NFs whose indirect operating cost rates are below the ceilings, an incentive plan shall be established whereby a NF shall be paid, on a sliding scale, up to 25% of the difference between its allowable indirect operating cost rates and the indirect peer group ceilings.

1. The following table presents four incentive examples:

	Peer Group Ceilings
	Allowable Cost Per Day
	Difference
	% of Ceiling
	Sliding Scale
	Scale % Difference

	$30.00
	$27.00
	$3.00
	10%
	$0.30
	10%

	30.00
	22.50
	7.50
	25%
	1.88
	25%

	30.00
	20.00
	10.00
	33%
	2.50
	25%

	30.00
	30.00
	0
	0
	
	


2. Efficiency incentives shall be calculated only for the indirect patient care operating ceilings and costs.  Effective July 1, 2001, a direct care efficiency incentive shall no longer be paid.

G. Quality of care requirement.  A cost efficiency incentive shall not be paid for the number of days for which a facility is out of substantial compliance according to the Virginia Department of Health survey findings as based on federal regulations.

H. Sale of facility.  In the event of the sale of a NF, the prospective base operating cost rates for the new owner's first fiscal period shall be the seller's prospective base operating cost rates before the sale.

I. Public notice.  To comply with the requirements of §  1902(a)(28)(c) of the Social Security Act, DMAS shall make available to the public the data and methodology used in establishing Medicaid payment rates for nursing facilities.  Copies may be obtained by request under the existing procedures of the Virginia Freedom of Information Act.

J. Effective July 1, 2005, the total per diem payment to each nursing home shall be increased by $3.00 per day.  This increase in the total per diem payment shall cease effective July 1, 2006, at which time an increase of $3.00 per day, adjusted for one year's inflation, shall be allocated between the direct care and indirect care ceilings for nursing facilities.  The amount of $1.68 plus one year of inflation shall be allocated to the direct ceiling, and $1.32 plus one year of inflation to the indirect ceiling.  This increase in the ceilings shall continue until ceilings are rebased using cost report data from fiscal years ending in the calendar year 2006 or later.  In addition, effective . Effective July 1, 2006, when cost data that include time periods before July 1, 2005, are used to set facility specific rates, a portion of the $3.00 per day amounts amount identified above, based on the percentage of patient days in the provider's cost reporting period that fall before July 1, 2005, adjusted for appropriate inflation and multiplied times the provider's Medicaid utilization rate, shall be allocated between t0 the facility specific direct and indirect cost per day prior to comparison to the peer group ceilings. For purposes of this subsection, $1.68 of the $3.00 shall be considered direct costs and $1.32 of the $3.00 shall be considered indirect costs.
12 VAC 30-90-271. Direct patient care operating.

A. Nursing service expenses.

1. Salary--nursing administration.  Gross salary (includes sick pay, holiday pay, vacation pay, staff development pay and overtime pay) of all licensed nurses in supervisory positions defined as follows (Director of Nursing, Assistant Director of Nursing, nursing unit supervisors, patient care coordinators and MDS coordinators).

2. Salaries--RNs. Gross salary of registered nurses.

3. Salaries--LPNs.  Gross salary of licensed practical nurses.

4. Salaries--Nurse aides.  Gross salary of certified nurse aides.

5. Salaries--Quality assurance nurses.  Gross salary of licensed nurses who function as quality assurance coordinators and are responsible for quality assurance activities and programs.  Quality assurance activities and programs are concerned with resident care and not with the administrative support that is needed to document the care.  If a quality assurance coordinator is employed by the home office and spends a percentage of time at nursing facilities, report directly allocated costs to the nursing facility in this category rather than under the home office operating costs.

6. Nursing employee benefits.  Benefits related to registered nurses, licensed practical nurses, certified nurse aides, quality assurance nurses, and nursing administration personnel as defined in subdivision 1 of this subsection.  See 12 VAC 30-90-272 B for description of employee benefits.

7. Contract nursing services.  Cost of registered nurses, licensed practical nurses, certified nurse aides, and quality assurance nurses on a contract basis.

8. Supplies. Cost of supplies, including nursing and charting forms, medication and treatment records, physician order forms.

9. Professional fees.  Medical director and pharmacy consultant fees.

B. Minor medical and surgical supplies.

1. Salaries--medical supply.  Gross salary of personnel responsible for procurement, inventory and distribution of minor medical and surgical supplies.

2. Medical supply employee benefits.  Benefits related to medical supply personnel.  See > 12 VAC 30-90-272 B for description of employee benefits.

3. Supplies. Cost of items for which a separate identifiable charge is not customarily made, including, but not limited to, colostomy bags;  dressings;  chux;  rubbing alcohol;  syringes;  patient gowns;  basins;  bed pans;  ice-bags and canes, crutches, walkers, wheel chairs, traction equipment and other durable medical equipment for multi-patient use.

4. Oxygen. Cost of oxygen for which a separate charge is not customarily made.

5. Nutrient/tube feedings.  Cost of nutrients for tube feedings.

6. Incontinence services.  Cost of disposable and nondisposable incontinence supplies.  The laundry supplies or purchased commercial laundry service for nondisposable incontinent services.

C. Ancillary service cost.  Allowable ancillary service costs represents gross salary and related employee benefits of those employees engaged in covered ancillary services to Medicaid recipients, cost of all supplies used by the respective ancillary service departments, cost of ancillary services performed on a contract basis by other than employees and all other costs allocated to the ancillary service cost centers in accordance with Medicare principles of reimbursement.

Following is a listing of all covered ancillary services:

1. Radiology

2. Laboratory

3. Respiratory therapy

4. Physical therapy

5. Occupational therapy

6. Speech therapy

7. EKG

8. EEG

9. Medical supplies charged to patient

10. Kinetic therapy devices.

11.  IV therapy.

12 VAC 30-90-290. Cost reimbursement limitations.

A. This appendix outlines operating, NATCEPs and plant cost limitations that are not referenced in previous sections of these regulations.

All of the operating cost limitations are further subject to the applicable operating ceilings.

B. Directors' fees.

1. Although Medicaid does not require a board of directors (Medicare requires only an annual stockholders' meeting), the Program will recognize reasonable costs for directors' meetings related to patient care.

2. It is not the intent of DMAS to reimburse a facility for the conduct of business related to owner's investments, nor is it the intent of the Program to recognize such costs in a closely held corporation where one person owns all stock, maintains all control, and approves all decisions.

3. To receive reimbursement for directors' meetings, the written minutes must reflect the name of the facility for which the meeting is called, the content and purpose of the meeting, members in attendance, the time the meeting began and ended, and the date.  If multiple facilities are discussed during a meeting, total allowable director fees, as limited herein, shall be pro-rated between such facilities.

4. Bona fide directors may be paid an hourly rate of $125 up to a maximum of four hours per month.  These fees include reimbursement for time, travel, and services performed.

5. Compensation to owner/administrators who also serve as directors shall include any director's fees paid, subject to the above referenced limit set forth in these regulations.

C. Membership fees.

1. These allowable costs will be restricted to membership in health care organizations and appropriate professional societies which promote objectives in the provider's field of health care activities.

2. Membership fees in health care organizations and appropriate professional societies will be allowed for the administrator, owner, and home office personnel.

3. Comparisons will be made with other providers to determine reasonableness of the number of organizations to which the provider will be reimbursed for such membership and the claimed costs, if deemed necessary.

D. Management fees.

1. External management services shall only be reimbursed if they are necessary, cost effective, and nonduplicative of existing nursing facility internal management services.

2. Costs to the provider, based upon a percentage of net and/or gross revenues or other variations thereof, shall not be an acceptable basis for reimbursement.  If allowed, management fees must be reasonable and based upon rates related to services provided.

3. Management fees paid to a related party may be recognized by the Program as the owner's compensation subject to administrator compensation guidelines.

4. A management fees service agreements exists when the contractor provides nonduplicative personnel, equipment, services, and supervision.

5. A consulting service agreement exists when the contractor provides nonduplicative supervisory or management services only.

6. Limits will be based upon comparisons with other similar size facilities and/or other DMAS guidelines and information.

Effective for all providers' cost reporting periods ending on or after October 1, 1990, a per patient day ceiling for all full service management service costs shall be established.  The ceiling limitation for cost reporting periods ending on or after October 1, 1990, through December 31, 1990, shall be the median per patient day cost as determined from information contained in the most recent cost reports for all providers with fiscal years ending through December 31, 1989.  These limits will be adjusted annually by a Consumer Price Index effective January 1 of each calendar year to be effective for all providers' cost reporting periods ending on or after that date.  The limits will be published and distributed to providers annually. Effective July 1, 2006, these limits apply only to related parties.
E. Pharmacy consultants fees.  Costs will be allowed to the extent they are reasonable and necessary.

F. Physical therapy fees (for outside services). Limits are based upon current PRM-15 guidelines.

G. Inhalation therapy fees (for outside services). Limits are based upon current PRM-15 guidelines.

H. Medical directors' fees.  Costs will be allowed up to the established limit per year to the extent that such fees are determined to be reasonable and proper.  This limit will be escalated annually by the CPI-U January 1 of each calendar year to be effective for all providers' cost reporting periods ending on or after that date.  The limits will be published and distributed to providers annually. Effective July 1, 2006, these limits apply only to related parties. The following limitations apply to the time periods as indicated:

Jan. 1, 1988--Dec. 31, 1988  $6,204

Jan. 1, 1989--Dec. 31, 1989  $6,625

I. Reimbursement for physical therapy, occupational therapy, and speech-language therapy services shall not be provided for any sums that the rehabilitation provider collects, or is entitled to collect, from the nursing facility or any other available source, and provided further, that this amendment shall in no way diminish any obligation of the nursing facility to DMAS to provide its residents such services, as set forth in any applicable provider agreement.

J. Personal automobile.

1. Use of personal automobiles when related to patient care will be reimbursed at the maximum of the allowable IRS mileage rate when travel is documented.

2. Flat rates for use of personal automobiles will not be reimbursed.

K. Seminar expenses.

These expenses will be treated as allowable costs, if the following criteria are met:

1. Seminar must be related to patient care activities, rather than promoting the interest of the owner or organization.

2. Expenses must be supported by:

a. Seminar brochure,

b. Receipts for room, board, travel, registration, and educational material.

3. Only the cost of two persons per facility will be accepted as an allowable cost for seminars which involve room, board, and travel.

L. Legal retainer fees.  DMAS will recognize legal retainer fees if such fees do not exceed the following:

	BED SIZE
	LIMITATIONS

	0 - 50
	$100 per month

	51 - 100
	$150 per month

	101 - 200
	$200 per month

	201 - 300
	$300 per month

	301 - 400
	$400 per month


The expense to be allowed by DMAS shall be supported by an invoice and evidence of payment.

M. Architect fees.  Architect fees will be limited to the amounts and standards as published by the Virginia Department of General Services.

N. Administrator/owner compensation.

DMAS ADMINISTRATOR/OWNER COMPENSATION SCHEDULE

JANUARY 1, 1989--DECEMBER 31, 1989

	


BED SIZE
	NORMAL ALLOWABLE FOR ONE ADMINISTRATOR
	
MAXIMUM FOR 2 OR MORE
ADMINISTRATORS

	1 - 75
	32,708
	49,063

	76 - 100
	35,470
	53,201

	101 - 125
	40,788
	61,181

	126 - 150
	46,107
	69,160

	151 - 175
	51,623
	77,436

	176 - 200
	56,946
	85,415

	201 - 225
	60,936
	91,399

	226 - 250
	64,924
	97,388

	251 - 275
	68,915
	103,370

	276 - 300
	72,906
	108,375

	301 - 325
	76,894
	115,344

	326 - 350
	80,885
	121,330

	351 - 375
	84,929
	127,394

	376 & over
	89,175
	133,763


These limits will be escalated annually by the CPI-U effective January 1 of each calendar year to be effective for all providers' cost reporting periods ending on or after that date.  The limits will be published and distributed to providers annually. Effective July 1, 2006, these limits apply only to related parties.
O. Kinetic therapy.  For specialized care reimbursement effective December 1, 1996, a limitation per patient day on kinetic therapy shall be established based on historical data.  This limit shall be reviewed annually by January 1 of each calendar year and compared to actual cost data, then revised if appropriate, to be effective for all providers' cost reporting periods ending on or after that date.  The limit will be published and distributed to providers annually.  It shall be:

December 1, 1996--December 31, 1997  $102 per day
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