REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.
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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Fast-Track Regulation

Title of Regulation:  18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathic Medicine, Podiatry, and Chiropractic (amending 18 VAC 85-20-30).

Statutory Authority:  § 54.1-2400 of the Code of Virginia.
Public Hearing Date:  June 21, 2007.

Public comments may be submitted until 5 p.m. on August 10, 2007.
(See Calendar of Events section

for additional information)

Effective Date:  August 25, 2007.
Agency Contact:  William L. Harp, M.D., Executive Director, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9908, FAX (804) 662-9943, or email william.harp@dhp.virginia.gov.

Basis:  Regulations are promulgated under the general authority of Chapter 24 (§ 54.1-2400 et seq.) of Title 54.1 of the Code of Virginia. Section 54.1-2400 (6) provides the Board of Medicine the authority to promulgate regulations to administer the regulatory system.

In the Medical Practice Act (§ 54.1-2915 of the Code of Virginia), there is a prohibition on advertising claims of superiority or performing any act likely to deceive or defraud the public.

Purpose:  Current regulations prohibit advertising that is false, misleading or deceptive.  If a group of practitioners places an advertisement, regulations require the name of the practitioner who is accountable for the validity and truthfulness of the ad to be maintained by the practice for at least two years.  What is missing in regulation is a requirement that the practitioner also be able to substantiate any claim made in an advertisement with scientific or other evidence in support of its validity and truthfulness.  Without such documentation, the board often has great difficulty in proving that the ad is false, misleading or deceptive.  Further clarification of the practitioner’s responsibility should result in fewer advertisements that are intended to falsely promote a service or mislead the public into selecting a health care practitioner based on unsubstantiated claims.

Rationale for Using Fast-Track Process:  The fast-track process is being used to promulgate the amendment because it is strongly recommended that regulations be clarified to ensure that the practitioner is aware of his responsibility for documenting that a claim made in an advertisement is not false or likely to deceive or defraud the public.  The action should not be controversial, as it is reflective of the current standard for ethical practice and is in the interest of public safety and protection.

Substance:  The proposed fast-track action clarifies the practitioner has the responsibility for maintaining documentation to support claims made in an advertisement for at least two years.

Issues:  There are no disadvantages to the public of this amendment. If an advertisement claims certain services or pricing packages are available or that certain outcomes can be guaranteed with a practitioner or a procedure, the practitioner has an obligation to be able to substantiate the truthfulness of such a claim.  The public has a definite advantage with a requirement for maintaining such documentation, because it will help to ensure that there is some validity for such a claim.

There are no disadvantages to the agency or the Commonwealth; the proposal will facilitate the investigation of a complaint made regarding the validity or truthfulness of an advertisement.

There are no other pertinent matters of interest.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation.  The Board of Medicine (board) proposes to require that documents that support advertising claims be maintained and available for board review for at least two years.

Result of Analysis.  The benefits likely exceed the costs for this proposed regulatory change.

Estimated Economic Impact.  Current regulation prohibits board licensees from putting out advertising material that is false or deceptive.  Current regulation also specifies that licensees who practice alone are "responsible and accountable for the validity and truthfulness" of any advertising claims and that, for practices staffed by more than one licensee, “the name of the practitioner or practitioners responsible and accountable for the content of the advertisement shall be documented and maintained by the practice for at least two years.”  Regulation does not currently require, however, that named licensees be able to produce evidence to back the advertising claims for which they are accountable.  As a result, although licensees can be disciplined for making false or misleading advertising claims, the onus of disproving those claims lies with the board.

This proposed regulation will require that evidence to back advertising claims be maintained and available to the board for at least two years. This change will allow the board to more effectively police any advertising claims made by its licensees. It may also help insure that individuals make better informed health care decisions (or at least decisions that are not influenced by erroneous or fraudulent advertising claims).  Licensees who advertise will likely incur some added expenses on account of this regulatory change. To the extent that licensees have actual evidence to back their claims of superiority (or popularity), these costs should be minimal and will likely only include the explicit costs of copying and storing that proof as well as the implicit cost of their time spent. 

Businesses and Entities Affected.  All board licensees will be affected by this regulatory change. This regulated community comprises 857 athletic trainers, 1577 chiropractors, 347 acupuncturists, 20 midwives, 29,635 medical doctors, 2378 occupational therapists, 1269 osteopathic doctors, 463 podiatrists and 3319 respiratory care practitioners.

Localities Particularly Affected.  This regulatory change will affect all localities in the Commonwealth. 

Projected Impact on Employment.  This regulatory change is unlikely to have an appreciable affect on employment in the Commonwealth.

Effects on the Use and Value of Private Property.  Licensees who have seen their profits increase because of advertising claims, but who can’t prove those claims, may see their profits fall once they have to stop their suspect advertising.

Small Businesses: Costs and Other Effects.  Licensees who choose to advertise may experience a minimal increase in copying and storage fees on account of this regulatory change.

Small Businesses: Alternative Method that Minimizes Adverse Impact.  There are likely no alternative methods to accomplish the board’s goal that would be less costly than the methods mandated by this regulatory change.

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-20, relating to requirements to maintain documentation supporting claims made in advertisements by licensees.

Summary:

The proposed action would place the responsibility on the practitioner to have and maintain documentation in support of claims made in advertisements.

18 VAC 85‑20‑30. Advertising ethics.

A. Any statement specifying a fee, whether standard, discounted or free, for professional services which does not include the cost of all related procedures, services and products which, to a substantial likelihood, will be necessary for the completion of the advertised service as it would be understood by an ordinarily prudent person shall be deemed to be deceptive or misleading, or both.  Where reasonable disclosure of all relevant variables and considerations is made, a statement of a range of prices for specifically described services shall not be deemed to be deceptive or misleading.

B. Advertising a discounted or free service, examination, or treatment and charging for any additional service, examination, or treatment that is performed as a result of and within 72 hours of the initial office visit in response to such advertisement is unprofessional conduct unless such professional services rendered are as a result of a bonafide emergency.  This provision may not be waived by agreement of the patient and the practitioner.

C. Advertisements of discounts shall disclose the full fee that has been discounted.  The practitioner shall maintain documented evidence to substantiate the discounted fees and shall make such information available to a consumer upon request.

D. A licensee shall disclose the complete name of the specialty board that conferred the certification when using or authorizing the use of the term "board certified" or any similar words or phrase calculated to convey the same meaning in any advertising for his practice.

E. A licensee of the board shall not advertise information that is false, misleading, or deceptive.  For an advertisement for a single practitioner, it shall be presumed that the practitioner is responsible and accountable for the validity and truthfulness of its content.  For an advertisement for a practice in which there is more than one practitioner, the name of the practitioner or practitioners responsible and accountable for the content of the advertisement shall be documented and maintained by the practice for at least two years.

F. Documentation, scientific and otherwise, supporting claims made in an advertisement shall be maintained and available for the board’s review for at least two years.

VA.R. Doc. No. R07-234; Filed May 23, 2007, 11:01 a.m.
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