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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

JOINT BOARDS OF NURSING AND MEDICINE

Proposed Regulation

Title of Regulation:  18 VAC 90-30. Regulations Governing the Licensure of Nurse Practitioners (amending 18 VAC 90-30-10, 18 VAC 90-30-120; adding 18 VAC 90-30-121).

Statutory Authority:  §§ 54.1-2400 and 54.1-2957 of the Code of Virginia.
Public Hearing Date:  July 17, 2007 -- 11:30 a.m.
Public comments may be submitted until 5 p.m. on August 10, 2007.

(See Calendar of Events section

for additional information)

Agency Contact:  Jay P. Douglas, R.N., Executive Director, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9909, FAX (804) 662-9512, or email jay.douglas@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia provides the Boards of Nursing and Medicine the authority to promulgate regulations to administer the regulatory system.

Section 54.1-2957 authorizes the Boards of Medicine and Nursing to jointly prescribe regulations governing the licensure of nurse practitioners.

In addition, § 54.1-2957 requires that the Boards of Medicine and Nursing shall jointly promulgate regulations specifying collaboration and consultation among physicians and certified nurse midwives that shall include the development of, and periodic review and revision of, a written protocol; guidelines for availability and ongoing communications that define consultation among the collaborating parties and the patient; and periodic joint evaluation of the services delivered.

Purpose:  The purpose of the amended regulation is to make the terminology in the regulation consistent with the amended Code of Virginia, which specifies the practice of a nurse midwife is to be in collaboration and consultation with a licensed physician.

Other sections of law specify that the certified nurse midwife, along with other types of nurse practitioners, must practice with the supervision of a licensed physician.  For example, § 54.1-2957.02 specifies that: “Whenever any law or regulation requires a signature, certification, stamp, verification, affidavit or endorsement by a physician, it shall be deemed to include a signature, certification, stamp, verification, affidavit or endorsement by a nurse practitioner.”  The enactment for that new section of Code (Chapter 855 of the 2004 Acts of Assembly) required the boards to amend regulations to “require inclusion of the nurse practitioner's authority for signatures, certifications, stamps, verifications, affidavits and endorsements in the written protocol between the supervising physician and the nurse practitioner.”  Therefore, the boards did not amend the requirement for the written protocol to include the nurse midwife’s authority for signatures, certifications, etc. 

Additionally, § 54.1-2957.01 of the Code of Virginia authorizes nurse practitioners (including nurse midwives) to prescribe controlled substances provided they have “a written agreement with a licensed physician which provides for the direction and supervision by such physician of the prescriptive practices of the nurse practitioner. Such written agreements shall include the controlled substances the nurse practitioner is or is not authorized to prescribe and may restrict such prescriptive authority as deemed appropriate by the physician providing direction and supervision.”  Therefore, regulations for prescriptive authority (18 VAC 90-40) are not amended, and certified nurse midwives who prescribe drugs as a part of their practice remain subject to § 54.1-2957.01 and the boards’ regulations that specify medical direction and supervision.

Substance:  Amendments separate regulations for the practice of certified nurse midwives from the practice of other categories of licensed nurse practitioners for the purpose of describing the appropriate relationship with a licensed physician – whether they practice under medical direction and supervision or with collaboration and consultation.  Senate Bill 488 (Chapter 750) of the 2006 Acts of Assembly defined the relationship for licensed nurse practitioners as practice “under the supervision of a duly licensed physician,” whereas a certified nurse midwife renders care “in collaboration and consultation with a duly licensed physician.”
Issues:  To the extent the change from medical direction and supervision to collaboration and consultation may facilitate the practice of certified nurse midwives, there is an advantage in increased access to obstetrical care for women in Virginia.  There are no disadvantages to the public in that the statutory and regulatory definition of the relationship between physicians and certified nurse midwives continues to include requirements for a written protocol including provisions for periodic review, guidelines for availability and ongoing communication on patient care, and periodic evaluation of services being provided.
There are no advantages or disadvantages to the agency or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation.  The Board of Nursing and Medicine (board) proposes to amend the regulations governing the licensure of nurse practitioners (18 VAC 90-30) and specify the relationship of collaboration and consultation among physicians and certified nurse midwives, in response to changes in the Code of Virginia. The proposed regulations will replace the emergency regulations that became effective September 2006.

Results of Analysis.  The benefits likely exceed the costs for all proposed changes.  

Estimated Economic Impact.  Chapter 750 of the 2006 Acts of Assembly clarifies the relationship between licensed physicians and nurse practitioners, categorized as certified nurse midwives, as one of collaboration and consultation, rather than as one of supervision. The board has promulgated an emergency regulation to modify the supervisory relationship of physicians and certified nurse midwives that became effective since September 2006.  Now the board proposes to promulgate a permanent replacement regulation. 

The proposed regulations will separate regulations for the practice of certified nurse midwives from the practice of other categories of licensed nurse practitioners for the purpose of describing the appropriate relationship with a licensed physician. Licensed physicians are defined as practice “under the supervision of a duly licensed physician,” whereas a certified nurse midwife renders care “in collaboration and consultation with a duly licensed physician.” According to the proposed regulations, “collaboration and consultation” means practice in accordance with the Standards for the Practice of Nurse-midwifery (Revised 2003) defined by the American College of Nurse-Midwives to include participation in the development of a written protocol including provision for periodic review and revision; development of guidelines for availability and ongoing communications that provide for and define consultation among the collaborating parties and the patient; periodic joint evaluation of services provided; and review of patient care outcomes. Guidelines for availability shall address at a minimum the availability of the collaborating physician proportionate to such factors as practice setting, acuity, and geography.”

The proposed regulations will likely facilitate the practice of certified nurse midwives, 1 while maintaining the quality of health care provided to the patients by means of written protocol including provisions for periodic review, guidelines for availability and ongoing communication on patient care, and periodic joint evaluation of the services delivered.  The proposed regulatory changes will likely increase access to obstetrical care for women in Virginia. The Department of Health Professionals (DHP) estimates that there will be a small administrative cost of less than $1,000 involved in mailings and conducting a public hearing, which will very likely be exceeded by the increased benefits. 

Businesses and Entities Affected.  The proposed regulations will likely facilitate the practice of certified nurse midwives except for prescribing controlled substances and services by authorized certified nurse midwives. DHP reports that there are 192 persons licensed as nurse practitioners in the category of certified nurse midwives, and 144 of them have prescriptive authority.  Hospitals and clinics that grant privileges to certified nurse midwives may expect a small increase in the number of patients. The proposed regulations will likely benefit women in Virginia with increased access to obstetrical care while maintaining the quality of services. 

Localities Particularly Affected.  The proposed regulation affects localities throughout the Commonwealth. 

Projected Impact on Employment.  The proposed regulations will likely increase the hours worked by certified nurse midwives and may have a small positive impact on the number of certified nurse midwives practicing in the Commonwealth. 

Effects on the Use and Value of Private Property.  Private hospitals and clinics may experience a small positive impact from increased hours of services provided by certified nurse midwives and possibly increased number of patients, which may have a slight positive impact on the value of their asset. 

Small Businesses: Costs and Other Effects.  Small clinics will likely benefit from the proposed regulations. 

Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed regulations will likely not have any adverse impact on small businesses.

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Boards of Nursing and Medicine concur with the analysis of the Department of Planning and Budget for the proposed action on regulations for certified nurse midwives in 18 VAC 90-30, Regulations Governing the Practice of Nurse Practitioners.

Summary:

The proposed amendments respond to Chapter 750 of the 2006 Acts of Assembly, which modified the supervisory relationship of physicians and certified nurse midwives.

The proposed amendments separate regulations for the practice of certified nurse midwives from the practice of other categories of licensed nurse practitioners for the purpose of describing the appropriate relationship with a licensed physician.  Chapter 750 defined the relationship for licensed nurse practitioners as practice “under the supervision of a duly licensed physician,” whereas a certified nurse midwife renders care “in collaboration and consultation with a duly licensed physician.”   Amendments to regulations are necessary for consistency with the Code of Virginia.

18 VAC 90-30-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Approved program" means a nurse practitioner education program that is accredited by the Council on Accreditation of Nurse Anesthesia Educational Programs/Schools, American College of Nurse Midwives, Commission on Collegiate Nursing Education or the National League for Nursing Accrediting Commission or is offered by a school of nursing or jointly offered by a school of medicine and a school of nursing which grant a graduate degree in nursing and which hold a national accreditation acceptable to the boards.

"Boards" means the Virginia Board of Nursing and the Virginia Board of Medicine.

"Collaboration" means the process by which a nurse practitioner, in association with a physician, delivers health care services within the scope of practice of the nurse practitioner's professional education and experience and with medical direction and supervision, consistent with this chapter.

"Committee" means the Committee of the Joint Boards of Nursing and Medicine.

"Controlling institution" means the college or university offering a nurse practitioner education program.

"Licensed nurse practitioner" means a registered nurse who has met the requirements for licensure as stated in Part II (18 VAC 90‑30‑60 et seq.) of this chapter.

"Licensed physician" means a person licensed by the Board of Medicine to practice medicine or osteopathy.

"Medical direction and supervision" means participation in the development of a written protocol including provision for periodic review and revision; development of guidelines for availability and ongoing communications which provide for and define consultation among the collaborating parties and the patient; and periodic joint evaluation of services provided, e.g., chart review, and review of patient care outcomes. Guidelines for availability shall address at a minimum the availability of the collaborating physician proportionate to such factors as practice setting, acuity, and geography.

"National certifying body" means a national organization that is accredited by an accrediting agency recognized by the U. S. Department of Education or deemed acceptable by the National Council of State Boards of Nursing and has as one of its purposes the certification of nurse anesthetists, nurse midwives or nurse practitioners, referred to in this chapter as professional certification, and whose certification of such persons by examination is accepted by the committee.

"Preceptor" means a physician or a licensed nurse practitioner who supervises and evaluates the nurse practitioner student.

"Protocol" means a written statement, jointly developed by the collaborating physician(s) and the licensed nurse practitioner(s), that directs and describes the procedures to be followed and the delegated medical acts appropriate to the specialty practice area to be performed by the licensed nurse practitioner(s) in the care and management of patients.

18 VAC 90-30-120. Practice of licensed nurse practitioners other than certified nurse midwives.

A. A licensed nurse practitioner licensed in a category other than certified nurse midwife shall be authorized to engage in practices constituting the practice of medicine in collaboration with and under the medical direction and supervision of a licensed physician.

B. The practice of licensed nurse practitioners shall be based on specialty education preparation as a nurse practitioner in accordance with standards of the applicable certifying organization and written protocols as defined in 18 VAC 90-30-10.

C. The written protocol shall include the nurse practitioner's authority for signatures, certifications, stamps, verifications, affidavits and endorsements provided it is:

1. In accordance with the specialty license of the nurse practitioner and with the scope of practice of the supervising physician;

2. Permitted by § 54.1-2957.02 or applicable sections of the Code of Virginia; and

3. Not in conflict with federal law or regulation.

D. A certified registered nurse anesthetist shall practice in accordance with the functions and standards defined by the American Association of Nurse Anesthetists (Scope and Standards for Nurse Anesthesia Practice, Revised 2005) and under the medical direction and supervision of a doctor of medicine or a doctor of osteopathy or the medical direction and supervision of a dentist in accordance with rules and regulations promulgated by the Board of Dentistry.

E. A certified nurse midwife shall practice in accordance with the Standards for the Practice of Nurse-Midwifery (Revised 1993) defined by the American College of Nurse-Midwives.

E. For purposes of this section, the following definitions shall apply:

"Collaboration" means the process by which a nurse practitioner, in association with a physician, delivers health care services within the scope of practice of the nurse practitioner's professional education and experience and with medical direction and supervision, consistent with this chapter. 

"Medical direction and supervision" means participation in the development of a written protocol including provision for periodic review and revision; development of guidelines for availability and ongoing communications that provide for and define consultation among the collaborating parties and the patient; and periodic joint evaluation of services provided, e.g., chart review, and review of patient care outcomes. Guidelines for availability shall address at a minimum the availability of the collaborating physician proportionate to such factors as practice setting, acuity, and geography. 

18 VAC 90-30-121. Practice of nurse practitioners licensed as certified nurse midwives.

A. A nurse practitioner licensed as a certified nurse midwife shall be authorized to engage in practices constituting the practice of medicine in collaboration and consultation with a licensed physician.

B. The practice of certified nurse midwives shall be based on specialty education preparation as a nurse practitioner and in accordance with standards of the applicable certifying organization and written protocols as defined in 18 VAC 90-30-10.

C. The written protocol shall include the nurse practitioner's authority for signatures, certifications, stamps, verifications, affidavits and endorsements provided it is:

1. In accordance with the specialty license of the nurse practitioner and within the scope of practice of the supervising physician;

2. Permitted by § 54.1-2957.02 of the Code of Virginia or applicable sections of the Code of Virginia; and

3. Not in conflict with federal law or regulation.

D. A certified nurse midwife, in collaboration and consultation with a duly licensed physician, shall practice in accordance with the Standards for the Practice of Nurse-Midwifery (Revised 2003) defined by the American College of Nurse-Midwives.

E. For purposes of this section, the following definition shall apply:

"Collaboration and consultation" means practice in accordance with the Standards for the Practice of Nurse-Midwifery (Revised 2003) defined by the American College of Nurse-Midwives to include participation in the development of a written protocol including provision for periodic review and revision; development of guidelines for availability and ongoing communications that provide for and define consultation among the collaborating parties and the patient; periodic joint evaluation of services provided and review of patient care outcomes. Guidelines for availability shall address at a minimum the availability of the collaborating physician proportionate to such factors as practice setting, acuity, and geography.
DOCUMENTS INCORPORATED BY REFERENCE 

Guidelines Scope and Standards for Nurse Anesthesia Practice, 1998 revised 2005, American Association of Nurse Anesthetists.

Standards for the Practice of Nurse-Midwifery, 1993 revised 2003, American College of Nurse-Midwives. 

VA.R. Doc. No. R06-341; Filed May 23, 2007, 11:09 a.m.

1 The practice that will be affected does not include prescribing controlled substances by the authorized nurse midwives.  Section 54.1-2957.01 of the Code of Virginia still requires that authorized nurse practitioners (including nurse midwives) prescribe controlled substances and services under the “direction and supervision” of a licensed physician. 
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