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TITLE 4. CONSERVATION AND NATURAL RESOURCES

MARINE RESOURCES COMMISSION

Final Regulation

REGISTRAR’S NOTICE: The following regulations filed by the Marine Resources Commission are exempt from the Administrative Process Act in accordance with § 2.2-4006 A 12 of the Code of Virginia; however, the commission is required to publish the full text of final regulations.

Title of Regulation: 4 VAC 20-720. Pertaining to Restrictions on Oyster Harvest (amending 4 VAC 20-720-10, 4 VAC 20-720-60 through 4 VAC 20-720-110; adding 4 VAC 20-720-105).   

Statutory Authority: § 28.2-201 of the Code of Virginia.

Effective Date: May 23, 2007.
Agency Contact: Brandy L. Battle, Agency Regulatory Coordinator, Marine Resources Commission, 2600 Washington Avenue, 3rd Floor, Newport News, VA 23607, telephone (757) 247-2248, FAX (757) 247-2002, or email brandy.battle@mrc.virginia.gov.

Summary: 

The amendments establish summer harvest hours and other restrictions necessary when working on public or private oyster grounds in order to protect the public’s health.

4 VAC 20-720-10. Purpose.

The purpose of this chapter is to protect and conserve Virginia's oyster resource and, promote the preservation of oyster broodstock, which has been depleted by disease, harvesting, and natural disasters, and protect the public health.

4 VAC 20-720-60. Day and time limit.

A. It shall be unlawful to take, catch or possess oysters on Saturday and Sunday from the public oyster grounds or unassigned grounds in the waters of the Commonwealth of Virginia, except that this provision shall not apply to any person harvesting no more than one bushel per day by hand for household use only during the season when the public oyster grounds or unassigned grounds are legally open for harvest.  The presence of any gear normally associated with the harvesting of oysters on board the boat or other vehicle used during any harvesting under this exception shall be prima facie evidence of violation of this chapter.

B. It shall be unlawful for any person to harvest or attempt to harvest oysters prior to sunrise or after 2 p.m. from the areas described in subdivisions 1, 3 and 4 of 4 VAC 20-720-40, except as described in 4 VAC 20-720-105.

C. It shall be unlawful for any person to harvest or attempt to harvest oysters by dredge from private grounds in the Chesapeake Bay and it tributaries, including the tributaries of the Potomac River, until one hour before sunrise or after 10 a.m. in the months of May through September and these oysters shall be refrigerated within one hour of landing.


D. C. It shall be unlawful for a boat with an oyster dredge aboard to leave the dock until one hour before sunrise or return to the dock after sunset.


E. D. It shall be unlawful for a boat with a hand scrape aboard to leave the dock until one-half hour before sunrise or return to the dock after sunset.

4 VAC 20-720-70. Gear restrictions.

A. It shall be unlawful for any person to harvest oysters in the James River Seed Areas, including the Deep Water Shoal State Replenishment Seed Area the James River Jail Island and Point of Shoals Clean Cull Areas, the Rappahannock River Hand Tong Area, the Corrotoman River Hand Tong Area, except by hand or ordinary tong.  It shall be unlawful for any person to have a hand scrape on board a boat that is harvesting or attempting to harvest oysters from public grounds by hand tong.


B. It shall be unlawful to harvest oysters from the seaside of the Eastern Shore, except by hand.


C. It shall be unlawful to harvest oysters from the hand scrape areas in the Rappahannock River;  James River, Nomini River, Upper Chesapeake Bay, and York River, except by hand scrape.


D. It shall be unlawful for any person to have more than one hand scrape on board any boat that is harvesting oysters or attempting to harvest oysters from public grounds.  It shall be unlawful for any person to have a hand tong on board a boat that is harvesting or attempting to harvest oysters from public grounds by hand scrape.


E. It shall be unlawful to harvest oysters from the Pocomoke and Tangier Sounds Management Area, except by a standard oyster dredge.


F. During the months of May through September any vessel used for the harvest of oysters from both public and private grounds shall have shading over the storage area for the oysters, and all oysters in the vessel shall be offloaded every day.

4 VAC 20-720-80. Quotas and harvest limits.

A. In the James River Seed Area, including the Deep Water Shoal State Replenishment Seed Area, there shall be an oyster harvest quota of 80,000 bushels of seed oysters.  It shall be unlawful for any person to harvest seed oysters from the James River Seed Area after the 80,000 bushel quota has been reached.  In the James River Seed Area, including the Deep Water Shoal State Replenishment Seed Area, and Clean Cull Areas there shall be an oyster harvest quota of 15,000 bushels of market clean cull oysters.  It shall be unlawful for any person to harvest market clean cull oysters from the James River Seed and Clean Cull Areas after the 15,000 bushel quota has been reached.


B. The lawful daily limit of clean cull oysters harvested from the areas as described in subdivision 3 of 4 VAC 20-720-40 shall be determined by the number of registered commercial fishermen licensees on board the vessel multiplied by 10 bushels.  It shall be unlawful to possess on board any vessel or to land more than the daily limit of clean cull oysters.


C. In the PTSMA in Tangier Sound and in the Pocomoke Sound, where harvesting is allowed by dredge, there shall be a harvest limit of eight bushels per registered commercial fisherman licensee on board the vessel.  It shall be unlawful for any registered commercial fisherman licensee to possess more than eight bushels per day.  No blue crab bycatch is allowed.  It shall be unlawful to possess on board any vessel more than 250 hard clams.


D. Harvesters who export the oysters to an out-of-state market or do not sell the oysters to a licensed and Department of Health certified Virginia buyer but sell the oysters directly to the public for human consumption shall report oysters harvested on a daily basis and pay oyster taxes weekly.

4 VAC 20-720-90. Harvest permit required; for the James River Hand Scrape Area; and Thomas Rock Hand Scrape Area;  and Seaside of Eastern Shore.
A. It shall be unlawful for any person to harvest, or attempt to harvest, oysters from leased oyster ground, fee simple ground, or aquacultural operations on the Seaside of Eastern Shore without first obtaining a harvest permit from the Marine Resources Commission.


B. Applicants for the harvest permit shall have paid all rent fees and shall specify the location of the lease or fee simple ground to be harvested and shall verify that the ground is marked properly as specified by 4 VAC 20-290.


C. Applicants for the permit to harvest from aquacultural operations shall have these operations verified by the Marine Resources Commission and with this aquaculture harvest permit shall be exempt from all other fisheries regulations pertaining to harvesting and handling of wild oyster stocks.


D. No person shall hold more than four permits at any time.


E. The aquaculture harvest permit does not eliminate or exempt the aquacultural operation from all applicable Division of Shellfish Sanitation regulations pertaining to the harvest and marketing of shellfish.


F. A permit is required for the James River Hand Scrape Area and the Thomas Rock Hand Scrape Area.  It shall be unlawful for any person to harvest, or attempt to harvest, oysters from the James River Hand Scrape Area and the Thomas Rock Hand Scrape Area without first obtaining a harvest permit from the Marine Resources Commission as required by § 28.2-518 of the Code of Virginia.

4 VAC 20-720-105. Public health and warm water harvest restrictions.

A. It shall be unlawful for any person to have any cat, dog, or other animal on board a vessel during the harvest of oysters.

B. From May 1 through September 30, any vessel used for the harvest of oysters for human consumption from either public or private grounds shall have shading over the area that serves as storage for the oysters (except as described in subsection C of this section), and all oysters in the vessel shall be offloaded every day.

C. 
From May 1 through September 30, any vessel used for the harvest of oysters for human consumption that are placed in an aquaculture container completely covered by a lid or top, shall not be required to have shading over that container.

D.
 From May 1 through September 30, it shall be unlawful for any person, or person aboard a vessel, to leave the dock or shore prior to one hour before sunrise to harvest or attempt to harvest oysters from public or private grounds.  

E. 
From May 1 through September 30, it shall be unlawful to harvest oysters for human consumption from public or private grounds after 10 a.m., and oysters harvested before 10 a.m. shall be refrigerated by 10 a.m. that same day, except as described below:

1. 
This shall not apply to the harvest of seed oysters or the customary husbandry processes associated with aquaculture of oysters.

2. 
Oysters may be harvested after 10 a.m. provided there is a Virginia Department of Health, Division of Shellfish Sanitation-approved refrigeration system or ice storage area for the oysters on board the harvest vessel that is in use for cooling oysters at all times after 10 a.m.
3. 
The total time expended on harvesting those oysters does not exceed two hours from start of harvest to refrigeration of those oysters, and there is verifiable documentation, such as a log book or GPS trip log that corresponds to that harvesting event.

4 VAC 20-720-110. Penalty.

A. As set forth in § 28.2-903 of the Code of Virginia, any person violating any provision of this chapter shall be guilty of a Class 3 misdemeanor and a second or subsequent violation of any provision of this chapter committed by the same person within 12 months of a prior violation is a Class 1 misdemeanor.


B. In addition to the penalty prescribed by law, any person violating the any provisions of this chapter shall return all oysters in possession to the water, shall cease harvesting on that day, and all harvesting apparatus shall be subject to seizure.

C. In addition to the penalty prescribed by § 28.2-802 of the Code of Virginia, any person violating any provisions of 4 VAC 20-720-105 shall destroy all oysters harvested by that person in violation of 4 VAC 20-720-105 in the presence of a marine police officer, and shall be subject to the immediate forfeiture of all oyster licenses and permits until appearing before the Marine Resources Commission.

VA.R. Doc. No. R07-254; Filed May 24, 2007, 9:34 a.m.
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