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Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 12. HEALTH

STATE OF MENTAL HEALTH, MENTAL RETARDATION AND SUBSTANCE ABUSE SERVICES BOARD

Proposed Regulation

Title of Regulation:  12 VAC 35-105. Rules and Regulations for the Licensing of Providers of Mental Health, Mental Retardation and Substance Abuse, the Individual and Family Developmental Disabilities Support Waiver and Residential Brain Injury Services (adding 12 VAC 35-105-115).

Statutory Authority:  § 37.2-203 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until August 24, 2007.

(See Calendar of Events section

for additional information)

Agency Contact:  Leslie Anderson, Director, Office of Licensing, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, 1220 Bank Street, Richmond, VA 23218, telephone (804) 371-6885, FAX (804) 692-0066, or email leslie.anderson@co.dmhmrsas.virginia.gov.

Basis:  The State Mental Health, Mental Retardation and Substance Abuse Service Board has the authority to adopt this regulation under § 37.2-203 of the Code of Virginia.

Purpose:  These provisions are necessary to ensure the health, safety and welfare of individuals receiving services from group homes or other residential facilities for adults that are licensed by the department.  The goal of the amendment is to enable the commissioner to act quickly to suspend a license when the conditions or practices of the provider pose an immediate and substantial threat to individuals receiving services from the provider.  The regulation will also provide the basis for the department to act in accordance with legal protocols and ensure protections for the legal rights of all parties that may be affected by an action to suspend a license.

Substance:  The provisions allow the Commissioner of Mental Health, Mental Retardation and Substance Abuse services to summarily suspend a license to operate a group home or other residential facility for adults when he believes that the conditions pose an immediate and substantial threat to persons receiving services in the facility.  The regulation requires the department to schedule an administrative hearing prior to delivering an order of summary suspension to the licensee.  Provisions also guide the decision-making related to the administrative hearing and require notification to the licensee of its appeal rights if a final order of summary suspension is issued.

Issues:  These provisions are advantageous to the public because they provide additional protections for the health, safety, and welfare of individuals receiving services in licensed group homes and their families.  The regulation permanently implements legislative changes that allow the commissioner to act promptly to suspend the operation of a licensed group home or residential facility when there is evidence of immediate and substantial risk to the residents.  Prior to the adoption of this legislation and the emergency regulation, the commissioner had no immediate recourse for dealing with an urgent problem.   Provisions include requirements for notification of appropriate state agencies and family members when an order of summary suspension is issued.  This should facilitate relocation of facility residents when the operation of a licensed facility is suspended.

The regulation is advantageous to the department because it provides authority to take immediate action to suspend the operation of any residential facility if it becomes necessary to address egregious circumstances.

A major advantage to the Commonwealth is that the department will not have to monitor the operation of a provider that places residents at risk for an extended period while it is involved in a lengthy appeals process.  

There are no known disadvantages to this regulation.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Regulation.  Pursuant to Chapter 168 of the 2006 Acts of Assembly, the proposed regulations authorize the Commissioner of Mental Health, Mental Retardation and Substance Abuse Services (Commissioner) to issue a summary order of suspension of the license of a group home or residential facility for adults when the conditions or the practices of the provider pose an immediate and substantial threat to individuals receiving services. The proposed regulations have already been in effect since December 2006 under emergency regulations.

Result of Analysis.  The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact.  Under the previous regulations, the Commissioner did not have the authority to expeditiously remove an immediate and substantial threat to individuals receiving services arising from the conditions or the practices of an adult group home or residential services provider. In the past, a facility could be closed only after a lengthy administrative procedure that normally included informal hearings, formal hearings, a decision, and a possible appeal. According to the Department of Mental Health, Mental Retardation and Substance Abuse Services (Department) the previous administrative procedure could take approximately one year on average during which individuals could have continuously been exposed to an immediate and substantial threat.

With the proposed changes, the Commissioner now has the authority to issue a summary order of suspension of the license of a group home or residential facility for adults when the conditions or the practices of the provider pose an immediate and substantial threat to individuals receiving services.

The main benefit of the proposed regulations is having an additional and effective mean to be able to expeditiously address an existing immediate and substantial threat to health, safety, and welfare of individuals at a licensed facility’s care. Also, by arming the Commissioner with authority to issue a summary order of suspension, the proposed regulations are likely to provide additional incentives to providers in preventing circumstances that could lead to an immediate and substantial threat to residents before they occur.

The main costs of the proposed regulations are expected to accrue to the licensed providers whose residents are exposed to an immediate and substantial threat to health, safety, and welfare. If forced to cease its operations as a result of a summary order of suspension, these facilities would lose revenues they were receiving. Given that a significant part of business costs are contractual obligations and will likely to continue to accrue even if the facility is closed, the licensed businesses will likely suffer financial losses in the absence of inflow of revenues.

Other costs of the proposed changes are administrative costs involved in the issuance of a summary order of suspension by the Department. These could be in terms of additional staff time, additional costs of hearing officers, office supplies etc. However, a significant portion of these costs are expected to be offset by savings from avoiding the monitoring of a troubled facility for a prolonged period of time that would have been necessary without the proposed authority.

Businesses and Entities Affected.  There are approximately 800 licensed facilities that are subject to the proposed regulations. These facilities have capacity to serve approximately 4,000 residents. However, due to vacancies, they are estimated to be serving approximately 3,200 residents in a given time. Also, the department expects no more than two cases annually which could affect up to 10 residents based on average capacity of a licensed facility.

Localities Particularly Affected.  The proposed regulations apply throughout the Commonwealth.

Projected Impact on Employment.  The proposed regulations are not expected to have a significant effect on employment. When a facility poses an immediate and substantial threat to individuals receiving services and is order to shut down, there would be a reduction in labor demand by that particular facility and a corresponding increase in labor for demand by other facilities where the residents are transferred.

Effects on the Use and Value of Private Property.  The proposed regulations are not expected to have any significant effect on the use and value of private property unless a facility poses an immediate and substantial threat to individuals receiving services and is ordered to shut down. If a facility is shut down, there would be a negative impact on the asset value of such provider business. However, other facilities where the residents are transferred may experience a positive effect on their asset values. 

The effect on the property value of a closed facility depends on its next best alternative use which could be negative or positive.

Small Businesses: Costs and Other Effects.  All of the 800 providers subject to these regulations are considered to be small businesses. The proposed regulations do not impose any costs on these small businesses as long as they are in compliance with the regulations. However, if these facilities pose an immediate and substantial risk to the health, safety, and welfare of their residents, they could face closure and significant financial losses.

Small Businesses: Alternative Method that Minimizes Adverse Impact.  The proposed regulations appear to be cost effective in achieving the intended goal which is to expeditiously address an immediate and substantial risk to health, safety, and welfare of individuals receiving services from a licensed provider.

Legal Mandate.  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has an adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

This proposed action adds a new section to the existing Rules and Regulations for the Licensing of Providers of Mental Health, Mental Retardation, Substance Abuse, the Individual and Family Developmental Disabilities Support Waiver, and Residential Brain Injury Services that establishes a process for issuing an order of summary suspension of a license for group home or other residential services for adults in cases of immediate threat to the health, safety, and welfare of residents.  It also includes provisions for scheduling and conducting an administrative hearing, including the appointment of a hearing officer by the Executive Secretary of the Supreme Court.  The regulation is currently in effect as an emergency regulation that will expire in December 2007.

12 VAC 35-105-115. Summary suspension.

A. In conjunction with any proceeding for revocation, denial, or other action, when conditions or practices exist that pose an immediate and substantial threat to the health, safety, and welfare of the residents, the commissioner may issue an order of summary suspension of the license to operate any group home or residential facility for adults when he believes the operation of the home or facility should be suspended during the pendency of such proceeding.

B. Prior to the issuance of an order of summary suspension, the department shall contact the Executive Secretary of the Supreme Court of Virginia to obtain the name of a hearing officer.  The department shall schedule the time, date, and location of the administrative hearing with the hearing officer.

C. The order of summary suspension shall take effect upon its issuance.  It shall be delivered by personal service and certified mail, return receipt requested, to the address of record of the licensee as soon as practicable.  The order shall set forth:

1. The time, date, and location of the hearing;

2. The procedures for the hearing;

3. The hearing and appeal rights; and

4. Facts and evidence that formed the basis for the order of summary suspension.

D. The hearing shall take place within three business days of the issuance of the order of summary suspension.

E. The department shall have the burden of proving in any summary suspension hearing that it had reasonable grounds to require the licensee to cease operations during the pendency of the concurrent revocation, denial, or other proceeding.

F. The administrative hearing officer shall provide written findings and conclusions, together with a recommendation as to whether the license should be summarily suspended, to the commissioner within five business days of the hearing.

G. The commissioner shall issue a final order of summary suspension or make a determination that the summary suspension is not warranted based on the facts presented and the recommendation of the hearing officer within seven business days of receiving the recommendation of the hearing officer.

H. The commissioner shall issue and serve on the group home or residential facility for adults or its designee by personal service or by certified mail, return receipt requested either:

1. A final order of summary suspension including (i) the basis for accepting or rejecting the hearing officer’s recommendation, and (ii) notice that the group home or residential facility may appeal the commissioner’s decision to the appropriate circuit court no later than 10 days following issuance of the order; or

2. Notification that the summary suspension is not warranted by the facts and circumstances presented and that the order of summary suspension is rescinded.

I. The licensee may appeal the commissioner’s decision on the summary suspension to the appropriate circuit court no more than 10 days after issuance of the final order.

J. The outcome of concurrent revocation, denial, and other proceedings shall not be affected by the outcome of any hearing pertaining to the appropriateness of the order of summary suspension.

K. At the time of the issuance of the order of summary suspension, the department shall contact the appropriate agencies to inform them of the action and the need to develop relocation plans for residents, and ensure that any other legal guardians or responsible family members are informed of the pending action.

VA.R. Doc. No. R07-93; Filed June 5, 2007, 3:54 p.m.
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