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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

REAL ESTATE BOARD

Fast-Track Regulation

Title of Regulation: 18 VAC 135-50. Fair Housing Regulations (amending 18 VAC 135-50-10, 18 VAC 135-50-20, 18 VAC 135-50-220 and 18 VAC 135-50-400).

Statutory Authority: §§ 36-96.8 and 54.1-2344 of the Code of Virginia; 42 USC § 3613.

Public Comments:  Public comments may be submitted until 5 p.m. on September 7, 2007.

Public Hearing Information:  No public hearings are scheduled.

Effective Date: September 22, 2007.

Agency Contact: Karen O'Neal, Deputy Director for Licensing and Regulation, Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, VA 23230, telephone (804) 367-8537, FAX (804) 367-2475 or email reboard@dpor.virginia.gov.

Basis: Section 54.1-2344 of the Code of Virginia gives the Real Estate Board the authority to administer and enforce the Fair Housing Law with respect to real estate brokers, real estate salespersons, and real estate brokerage firms licensed in accordance with § 54.1-2100 or their agents or employees.  Section 54.1-2344 further gives the Fair Housing Board the authority to administer and enforce the Fair Housing Law with respect to all others who have allegedly violated or have violated the law.  Section 36-96.8 states that both the Real Estate and Fair Housing Boards may “perform all acts necessary and proper to carry out the provisions of this chapter and may promulgate and amend necessary regulations.”   Note that the Chapter 575 of the 2003 Acts of Assembly created the Fair Housing Board and contained an enactment clause as follows:  “3. That all rules and regulations adopted by the Real Estate Board that are in effect as of the effective date of this act and that pertain to the subject of this act shall remain in full force and effect until altered, amended or rescinded by the Fair Housing Board.”  The authority of the boards is discretionary; however the proposed changes are necessary to comply with statute and maintain substantial equivalency status with the Department of Housing and Urban Development.
Purpose: The Fair Housing Board was created in 2003 (Chapter 575, 200 Acts of Assembly).  The regulatory proposal adds language referencing the Fair Housing Board in accordance with § 54.1-2344 of the Code of Virginia, and specifically states the authority of both the Real Estate and Fair Housing Boards in administration and enforcement of the Virginia Fair Housing Law.  The Virginia Fair Housing Office and both the Real Estate and Fair Housing Boards have been administering and enforcing the provisions of the Virginia Fair Housing Law in accordance with changes made to the law in 2003 since the effective date of those changes on July 1, 2003.  The regulatory proposal will clearly reference the 2003 changes and provide the public with a better understanding of the role of the boards in administration and enforcement of the Fair Housing Law.

The proposal also adds language regarding the board’s interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin.  This language was erroneously deleted during the last regulatory change in 2003 when several provisions that duplicated statutes were removed.  These provisions do not duplicate statute and are necessary to enforce the law and to maintain Virginia’s substantial equivalency status with the Department of Housing and Urban Development.
Rationale for Using Fast-Track Process: Changes relating to the role of both the Real Estate and Fair Housing Boards in administration and enforcement of Virginia’s Fair Housing Law are proposed simply to clarify statutory changes made in 2003.  The Virginia Fair Housing Office and both the Real Estate and Fair Housing Boards have been administering and enforcing the provisions of the Virginia Fair Housing Law in accordance with changes made to the law in 2003 since the effective date of those changes on July 1, 2003.  The regulatory proposal will provide the public with a better understanding of the role of the boards in administration and enforcement of the Fair Housing Law.  

Changes made to 18 VAC 135-50-220 relating to the board’s interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin, were made to correct an error made during the regulatory review process in 2003.  The language was erroneously deleted when several provisions that duplicated statutes were removed.  The language does not duplicate statute and is necessary to enforce the law and to maintain Virginia’s substantial equivalency status with the Department of Housing and Urban Development.  This change is not anticipated to be controversial.
Substance: Changes relating to the role of both the Real Estate and Fair Housing Boards in administration and enforcement of Virginia’s Fair Housing Law are proposed simply to clarify statutory changes made in 2003.  The change is not substantive.  

Changes made to 18 VAC 135-50-220 relating to the board’s interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin, were made to correct an error made during the regulatory review process in 2003.  The language was erroneously deleted when several provisions that duplicated statutes were removed.  The language does not duplicate statute and is necessary to enforce the law and to maintain Virginia’s substantial equivalency status with the Department of Housing and Urban Development.  

Issues: Changes relating to the role of both the Real Estate and Fair Housing Boards in administration and enforcement of Virginia’s Fair Housing Law are proposed simply to clarify statutory changes made in 2003.  The advantage is that the public will have a better understanding of how the Fair Housing Law is administered and enforced.  No disadvantages have been identified.

Changes made to 18 VAC 135-50-220 relating the board’s interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin, are necessary to ensure enforcement of the Fair Housing Law.  The advantages are to further protect members of protected classes from discrimination and to maintain substantial equivalency with the Department of Housing and Urban Development.   No disadvantages have been identified.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Amendments to Regulation. The Real Estate Board and the Fair Housing Board (Boards) propose to add 1) “Fair Housing Board” to the definition of “Board,” 2) language specifically referencing the Fair Housing Board and describing the role of the Real Estate and Fair Housing Boards in the administration and enforcement of Virginia’s Fair Housing Law, 3) language referencing the right of a member of a protected class to enjoy a dwelling free from interference, coercion or intimidation based on being a member of a protected class, and 4) other clarifying language.
Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Chapter 575 of the 2003 Acts of the Assembly created the Fair Housing Board. Prior to that, Virginia’s Fair Housing Law was administered and enforced solely by the Real Estate Board.  Now both the Real Estate and Fair Housing Boards administer and enforce Virginia’s Fair Housing Law.  The current regulations define “Board” as “the Real Estate Board.”  Under the proposed regulations the definition of “Board” would be “the Real Estate Board or the Fair Housing Board.”  In practice this change is a clarification and will not have significant impact.  

The Boards also propose to add language concerning the responsibilities of the Fair Housing Board.  The proposed language is essentially repetitious of language in the Code of Virginia; thus its addition will have little impact.  The inclusion may be beneficial though for those individuals who read the regulations, but not the relevant sections of the Code. 

The Boards propose to add language regarding the interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin. According to the Department of Professional and Occupational Regulation (Department), this language was erroneously deleted during the last regulatory change in 2003 when several provisions that duplicated statutes were removed. These provisions do not duplicate Virginia statute and are necessary to enforce the law and to maintain Virginia’s substantial equivalency status with the Department of Housing and Urban Development.  Without this language change, violators could technically only be prosecuted in federal court.  According to the Department there have been no cases where the absence of this language has been problematic, but such cases could occur in the future.  Adding this language back to the regulations likely produces a net benefit in that unlawful interference with a person’s enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin can more quickly be dealt with when state courts are available as well as federal court.
Finally, the current regulations state that “Based on the authority delegated to the fair housing administrator by the Real Estate Board, the administrator may investigate housing practices to determine whether a complaint should be filed.”  The Boards propose to strike out the words “Real Estate.”  As mentioned above, under the proposed regulations the definition of “Board” would be “the Real Estate Board or the Fair Housing Board.”  Thus, the proposed elimination of the words “Real Estate” would make clear that the administrator may investigate housing practices based on authority delegated by either the Real Estate Board or the Fair Housing Board.  Under current law this does not give the administrator any additional authority in practice.  Nevertheless, the change is beneficial for clarity.

Businesses and Entities Affected. 
The fair housing regulations potentially affect all consumers of housing in Virginia, i.e., all 7.6 million citizens of the Commonwealth, as well as business and individuals involved in the provision of housing, i.e., landlords, home sellers, realtors, banks, mortgage brokers, insurance companies, etc.

Localities Particularly Affected. The proposed amendments do not disproportionately affect particular localities.

Projected Impact on Employment. The proposed changes will not significantly affect employment.

Effects on the Use and Value of Private Property. The proposal to add back language regarding the interpretation of conduct that is unlawful under the Fair Housing Law may moderately reduce the chance that housing is used in a discriminatory manner.

Small Businesses: Costs and Other Effects. 
The proposed amendments do not significantly affect costs for small businesses.

Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed amendments do not produce adverse impact for small businesses.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: Concur with the approval.

Summary:

The proposed amendments add language referencing the Fair Housing Board in accordance with § 54.1-2344 of the Code of Virginia, and specifically state the authority of both the Real Estate and Fair Housing Boards in administration and enforcement of the Virginia Fair Housing Law.

The amendments also add language regarding the board's interpretation of conduct that is unlawful under the Fair Housing Law, specifically interfering with a person's enjoyment of their dwelling based on race, color, religion, sex, handicap, familial status, elderliness, or national origin.

18 VAC 135-50-10. Definitions.

The definitions provided in the Virginia Fair Housing Law, as they may be supplemented herein, shall apply throughout this chapter.

The following words and terms used in this chapter have the following meanings, unless the context clearly indicates otherwise:

"Authorized representative" means (i) an attorney licensed to practice law in the Commonwealth, or (ii) a law student appearing in accordance with the third-year student practice rule, or (iii) a non-lawyer under the supervision of an attorney and acting pursuant to Part 6, § 1, Rule 1 (UPR 1-101(A)(1)) of the Rules of the Supreme Court of Virginia, or (iv) a person who, without compensation, advises a complainant, respondent, or aggrieved person in connection with a complaint, a conciliation conference or proceeding before the board.  When a complainant, respondent, or aggrieved person authorizes a person to represent him under subdivision (iv) of this definition, such authority shall be made to the board, in writing or orally in an appearance before the board, and shall be accepted by the representative by sending a written acknowledgement to the board or by the representative's appearance before the board.

"Board" means the Real Estate Board or the Fair Housing Board.

"Broker" or "agent" means any person authorized to perform an action on behalf of another person regarding any matter related to the sale or rental of dwellings, including offers, solicitations or contracts and the administration of matters regarding such offers, solicitations or contracts or any residential real estate-related transactions.

"Department" means the Virginia Department of Professional and Occupational Regulation.

"Fair housing administrator" means the individual employed and designated as such by the Director of the Department of Professional and Occupational Regulation.

"Fair housing law" means the Virginia Fair Housing Law, Chapter 5.1 (§ 36-96.1 et seq.) of Title 36 of the Code of Virginia, effective July 1, 1991.

"Person in the business of selling or renting dwellings" means any person who (i) within the preceding 12 months, has participated as principal in three or more transactions involving the sale or rental of any dwelling or any interest therein;  (ii) within the preceding 12 months, has participated as agent, other than in the sale of his own personal residence, in providing sales or rental facilities or sales or rental services in two or more transactions involving the sale or rental of any dwelling or any interest therein;  or (iii) is the owner of any dwelling designed or intended for occupancy by or occupied by, five or more families.

"Receipt of notice" means the day that personal service is completed by handing or delivering a copy of the document to an appropriate person or the date that a document is delivered by certified mail, or three days after the date of the proof of mailing of first class mail.
18 VAC 135-50-20. Purpose.

This chapter governs the exercise of the administrative and enforcement powers granted to and the performance of duties imposed upon the Real Estate Board and the Fair Housing Board by the Virginia Fair Housing Law. In accordance with § 54.1-2344 of the Code of Virginia, the Real Estate Board is responsible for the administration and enforcement of the Fair Housing Law with respect to real estate licensees or their agents or employees who have allegedly violated or violated the Fair Housing Law.  The Fair Housing Board is responsible for the administration and enforcement of the Fair Housing Law with respect to all others who have allegedly violated or violated the Fair Housing Law.
This chapter provides the board's interpretation of the coverage of the fair housing law regarding discrimination related to the sale or rental of dwellings, the provision of services in connection therewith, and the availability of residential real estate-related transactions.

18 VAC 135-50-220. Interference, coercion or intimidation.

A. This section provides the board's interpretation of the conduct that is unlawful under § 36-96.5 of the Virginia Fair Housing Law.

B.  It shall be unlawful to coerce, intimidate, threaten or interfere with any person in the exercise or enjoyment of, or on account of that person having exercised or enjoyed, or on account of that person having aided or encouraged any other person in the exercise or enjoyment of, any right granted or protected by the Virginia Fair Housing Law and these regulations.


B. C. Conduct made unlawful under this section includes, but is not limited to, the following:


1. Coercing a person, either orally, in writing, or by other means, to deny or limit the benefits provided that person in connection with the sale or rental of a dwelling or in connection with a residential real estate-related transaction because of race, color, religion, sex, handicap, familial status, elderliness, or national origin.

2. Threatening, intimidating or interfering with persons in their enjoyment of a dwelling because of the race, color, religion, sex, handicap, familial status, elderliness, or national origin of such persons, or of visitors or associates of such persons.  


2. 3. Threatening an employee or agent with dismissal or an adverse employment action, or taking such adverse employment action, for any effort to assist a person seeking access to the sale or rental of a dwelling or seeking access to any residential real estate-related transaction, because of the race, color, religion, sex, handicap, familial status, elderliness, or national origin of that person or of any person associated with that person.


3. 4. Intimidating or threatening any person because that person is engaging in activities designed to make other persons aware of, or encouraging such other persons to exercise, rights granted or protected by this part.


4. 5. Retaliating against any person because that person has made a complaint, testified, assisted, or participated in any manner in a proceeding under the fair housing law.

18 VAC 135-50-400. Investigations.

A. Upon the filing of a complaint, the administrator shall investigate the allegations.  The purposes of an investigation are:


1. To obtain information concerning the events or transactions that relate to the alleged discriminatory housing practice identified in the complaint.


2. To document policies or practices of the respondent involved in the alleged discriminatory housing practice raised in the complaint.


3. To develop factual data necessary for the administrator on behalf of the board to make a determination whether reasonable cause exists to believe that a discriminatory housing practice has occurred or is about to occur, and to take other actions provided under this part.


B. Based on the authority delegated to the fair housing administrator by the Real Estate Board board, the administrator may investigate housing practices to determine whether a complaint should be filed.  Such an initiation may include using testers and other established practices or procedures.
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