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TITLE 2. AGRICULTURE

PESTICIDE CONTROL BOARD

Reproposed Regulation

Title of Regulation:  2 VAC 20-51. Regulations Governing Pesticide Applicator Certification Under Authority of Virginia Pesticide Control Act (amending 2 VAC 20-51-10 through 2 VAC 20-51-50, 2 VAC 20-51-70, 2 VAC 20-51-90, 2 VAC 20-51-100, 2 VAC 20-51-160, 2 VAC 20-51-170, 2 VAC 20-51-200, and 2 VAC 20-51-210).

Statutory Authority:  § 3.1-249.30 of the Code of Virginia.

Public Comments: Public comments may be submitted until 5 p.m. on September 10, 2007.

Public Hearing Information:  A public hearing was previously held on the initial proposed regulation.
Agency Contact:  W. Wayne Surles, Program Manager, Pesticide Control Board, P.O. Box 1163, Richmond, VA 23218, telephone (804) 371-6558, FAX (804) 371-8598, or 
email wayne.surles@vdacs.virginia.gov.

Basis:  Section 3.1-249.30 of the Code of Virginia authorizes the board to adopt regulations that may be necessary to carry out the purposes of the Virginia Pesticide Control Act.  Section 3.1-249.51 B of the Code of Virginia authorizes the board to specify by regulation the amount of training, which may include a period of service, required to qualify a person for each classification or subclassification of certification as a commercial applicator or registered technician. Section 3.1-249.52 A of the Code of Virginia prohibits anyone, except growers of agricultural commodities trading personal services, from applying pesticides of any kind for compensation of any kind, without first obtaining certification as either a commercial applicator or registered technician in accordance with regulations promulgated by the board.  In addition, § 3.1-249.53 A of the Code of Virginia requires all state agencies, municipal corporations or other governmental agencies to be subject to the provisions of the Virginia Pesticide Control Act (Act) and regulations adopted under the Act. Section 3.1-249.54 A of the Code of Virginia requires growers of agricultural commodities to be certified according to regulations promulgated by the board in order to apply restricted use pesticides (RUP).  Section 3.1-249.55 of the Code of Virginia authorizes the board to provide for the biennial payment of commercial applicator and registered technician certificate renewal fees.  Lastly, § 3.1-249.56 A of the Code of Virginia requires, through regulations of the board, the reporting of pesticide accidents, incidents, or loss.
Purpose:  The regulation is necessary to protect health, safety and welfare of citizens because it ensures that those individuals applying pesticides are properly trained so that they may apply pesticides in a manner that will not harm themselves, other people or the environment. Also, by requiring the training and certification of pesticide applicators, citizens are able to save considerable money in that necessary pesticide applications are made using only the amounts required to control targeted pests.

By requiring applicators not for hire to record the uses of all pesticides applied it will be easier to determine, during investigations of complaints of misuse of pesticides, whether the pesticides were applied according to the label and law.  Currently, records are required only for the use of restricted use pesticides.

Removing the provision that currently allows for businesses to give (proctor) examinations to their employees seeking certification as registered technicians will eliminate an opportunity for fraud by some proctors thereby helping to ensure that only qualified applicators are applying pesticides on citizen’s property.  Also, requiring registered technicians to receive on-the-job training in each of the categories or subcategories in which they plan to work will help ensure the safety and welfare of Virginia’s citizens.  Currently, once a person has received 20 hours of on-the-job training in one category or subcategory, he is not mandated to receive any training at all in another category prior to applying pesticides.  A lack of knowledge of associated pest control strategies and environmental hazards carries the potential for personal health and environmental hazards.

Substance:  Substantive changes to existing sections include:

1. Adding language making some definitions easier to read and clarifying the meaning of a not-for-hire applicator and the requirements of such applicators to keep records of pesticide applications.

2. Adding a definition of a “competent person” on the advice of the Attorney General’s office.
3. Deleting definitions that are not used in the regulations.

4. Adding language to clarify the type of supervision required for people training to become certified applicators and registered technicians.
5. Adding language to bring the regulation into compliance with the Virginia Pesticide Control Act as it relates to daycare center not-for-hire applicators.

6. Adding language stating the exact application process for pesticide applicators, including the payment of appropriate fees.

7. Adding language to clarify the training necessary for registered technicians when applying pesticides in more than one category activity.

8. Adding language to ensure that applicators cannot apply pesticides unless they have been certified in a particular category.

9. Amending language to better state the conditions under which an illiterate person might be granted a certificate.
10. Adding language to require registered technician applicants to complete the process of training and testing within an accepted time frame as well as making the process easier to understand.

11. Deleting language that currently allows businesses and agencies to proctor their own registered technician examinations.

12. Adding language to clarify the conditions required for certification of applicators applying paint containing pesticides.

13. Adding language to allow the board to designate additional categories of commercial applicators to meet federal mandates.

14. Adding language clarifying what adverse effects need to be reported.

15. Adding language to make the process for suspending a certificate for nonpayment of a civil penalty more easily understood.

16. Adding language to clarify what data needs to be reported in the case of pesticide accidents and incidents.

Issues:  The advantages of the amendments include (i) the regulation will be easier to read and understand for the industry and the regulators; (ii) requirements for supervision and training of applicators and registered technicians will be easier to understand by the public and industry and will help ensure that only knowledgeable people will be applying pesticides; and (iii) recordkeeping requirements will be implemented to assist the public and the agency in determining whether pesticides have been applied according to label directions.

There are no disadvantages to the public or the Commonwealth of Virginia.

Department of Planning and Budget's Economic Impact Analysis:  

Summary of the Proposed Regulation. The Virginia Pesticide Control Board (Board) proposes to amend the existing Regulations Governing Pesticide Applicator Certification Under Authority of Virginia Pesticide Control Act. Specifically, the Board proposes to (1) eliminate the provision allowing businesses or agencies to proctor the registered technician examination to their own employees, (2) establish minimum training requirements for registered technicians seeking to work in pesticide application categories or subcategories that are different from the category in which they received their original training, (3) require that a record be maintained for all pesticides applied (not just restricted use pesticides) by commercial applicators not for hire and registered technicians not for hire,
 (4) specify that direct on-site supervision requires a certified applicator’s constant visual contact with the individuals under supervision, (5) establish a time frame within which a person would have to finish training and take the registered technician examination, and (6) add a category of “miscellaneous” for commercial applicator certification.

Results of Analysis. 
There is insufficient data to accurately compare the magnitude of the benefits versus the costs.  Detailed analysis of the benefits and costs can be found in the next section.

Estimated Economic Impact. Under the existing regulation, certified commercial applicators may be authorized by the Virginia Department of Agriculture and Consumer Services (VDACS) to proctor registered technician examinations. Authorized proctors may administer and grade the examination and shall notify VDACS of the grade received by the applicants. The Board proposes to eliminate the provision allowing certified commercial applicators to administer and grade registered technician examinations. All applicants for registered technician certification will be required to take the examination at the Department of Motor Vehicle (DMV) Customer Service Centers or other authorized VDACS testing sites.

According to VDACS, the proctorship provision was introduced in response to industry complaints about the length of time it took to get certified. Prior to this provision, applicants for registered technician certification were required to take the test at a limited number of locations during certain days of each month. The average length of time to get certified was 22 days. The introduction of the proctorship system and the administrative changes made to the certification system by VDACS
 reduced the average waiting period to 12 days. In 1999, VDACS began administering the examination through DMV. The examination can be taken at any DMV Customer Service Centers across the state and at any time during regular office hours. According to VDACS, the DMV system has significantly reduced the waiting period to get certified. In some cases, individuals could get certified within 3 days of submitting their applications.  

VDACS estimates that the proposed elimination of the proctorship provision would add one hour of travel and processing time to the testing time for applicants who would have opted for a proctored exam. In the year of 2006, 1,022 applicants for registered technician certification chose to take the examination under the proctorship system and 1,331 chose to take it under the DMV system. Assuming that approximately 1,000 applicants would have chosen to take an exam administered by their employers every year and with an estimated cost of $10 per hour, the proposed change will likely result in a total cost of $10,000.

The proposed regulation may impose an additional cost of $2,000 per year for the state to administer registered technician exams through DMV.
  However, this cost will likely be offset by savings from not having to process the 1,000 paper test forms submitted by proctors or administer the proctorship system. 

The proposed elimination of the proctorship system will ensure that only qualified individuals get certified and apply pesticides on citizen’s property, which will better protect public health and the environment. According to VDACS, the pass rate for the registered technician examinations in 2003 was 61% under the DMV system and 95% under the proctorship system. Given that the DMV system is likely to be fair and is likely to provide accurate results, the significantly higher pass rate under the proctorship system indicates that there might be possibilities that unqualified individuals get certified through an exam administered by their employers, even allowing for differences in ability. The proposed elimination of the proctor system will likely provide benefit by reducing the risk to public health and the environment. 

The proposed regulation will establish minimum standards for on-the-job training for registered technicians seeking to work in any application category or subcategory that is different from the category in which they received their original training. Currently there are no training requirements for registered technicians who shift to categories of pesticide application in which they have no prior training. The proposed change requires that, before registered technicians  begin working in any application category or subcategory that is different from the category in which they received their original training, they shall receive additional training from a commercial applicator on: 1) pesticides to be used, including reading and understanding the label, 2) application equipment and techniques, 3) pests to be controlled, 4) personal protective equipment and clothing, and 5) environmental concerns, including storage and disposal of pesticides applied. The commercial applicator providing training to a registered technician shall be certified in the category or subcategory for which he is providing the training and shall provide proof to VDACS of such training on forms provided by VDACS.  

This proposed change will ensure that applicators are aware of the unique attributes of each application category and apply the pesticide accordingly. According to VDACS, each pesticide application category has unique aspects to it. Although VDACS is not aware of any specific instances that public health or environmental problems occur when registered technicians applying pesticides in categories different from the one they received original training, the additional training requirement would reduce the potential hazards to public health and the environment. The requirement for the commercial applicators to provide and report additional training when a registered technician is shifted into another category of pesticide application is projected to cost $150 per registered technician. VDACS estimates that no more than 600 registered technicians will apply pesticides in categories different from the one they received original training, thus the total cost from this proposed change will be as much as $90,000 per year. The proposed change will also impose an additional cost of $115 per year to VDACS for processing up to 600 single-page forms.  

The proposed regulation requires that commercial applicators not for hire and registered technicians not for hire shall maintain a record of each pesticide applied, both restricted use pesticide and general use pesticide. Under the existing regulations, records are required only for the use of restricted use pesticides by the commercial applicators not for hire (registered technician not for hire are not allowed to apply restricted use pesticides). The additional record-keeping requirement will assist VDACS in investigating complaints of misuse of pesticides and make it easier to determine whether the pesticides were applied in accordance with regulations. There have been instances when the inappropriate application of even general use pesticides has created a public health hazard. For example, two individuals died in 1986 following fumigation with a general use pesticide. Thus, to the extent that this proposed change allows for better enforcement of existing regulations, it is likely to produce some economic benefits. 

According to VDACS, since applicators not for hire make applications only to their employer’s property, the number of applications and thus the number of records they need to maintain is not large. Also, many businesses have been maintaining the records of general use pesticides as their regular business practice. Therefore, this proposed change will likely impose a small amount of cost to the commercial applicators not for hire and registered technicians not for hire. VDACS estimates that this proposed change will affect no more than 260 applicators not for hire. Assuming that 50 applications are made per year by each applicator not for hire and each record costs $0.17, the total estimated cost imposed by this proposed change will be $2,210 per year.

The proposed regulation clarifies that direct on-site supervision requires a certified applicator’s constant visual contact with the individuals under supervision.
 The current definition of direct on-site supervision only requires that a certified applicator be physically present on the property where the pesticides are being applied. VDACS believes that trainees and uncertified individuals should be visually monitored while applying pesticides. To the extent that closer monitoring could reduce the instances of inappropriate pesticide applications and improve on-the-job training to individuals seeking certification as registered technician, this proposed clarification will better protect the public health and the environment. Some businesses may have to increase the number of hours worked by certified applicators or increase the ratio of certified applicators to uncertified applicators, which may create additional economic cost for these businesses. 

The proposed regulation requires that individuals hired or transferred into a position that involves the commercial use of pesticides must take the registered technician examination within 90 days of employment or transfer.  The existing regulation states that individuals are to take the examination within 90 days of submitting the application and paying the fee. According to VDACS, the proposed change is intended to ensure that individuals seeking certification as registered technicians get certified within a reasonable amount of time. Under the existing regulations, the 90-day limit comes into effect only after the individual has submitted the application and paid the fees. Some individuals may take advantage of the current language and may be applying pesticides as trainees for a long time without the intent to get certified. By instituting a 90-day limit from the time an individual takes up a position involving the commercial use of pesticides, the Board intends to prevent individuals from operating as “perpetual trainees” and ensure that they get certified within a reasonable amount of time. 

However, the proposed regulation does not require that an individual who fails the first or previous examinations has to take the next registered technician examination within a reasonable period of time.
  There exists the possibility that an individual who fails the first examination continues to apply pesticides without the intent of taking further examinations to get certified. VDACS has agreed to suggest that the Board make appropriate changes at the final stage to minimize this possibility. 

The proposed regulation establishes an additional category of “miscellaneous” for commercial applicator certification. According to VDACS, this proposed change is intended to allow for certification of applicators using pesticides that are newly classified as restricted use by the U.S. Environmental Protection Agency (EPA) but not covered by the current certification regulations. Currently VDACS certifies applicators in the use of new restricted use pesticides under one of the existing application categories. The proposed change will make the categories for commercial applicator certification accurately reflect the type of pesticide application without imposing any significant adverse impact.

The Board also proposes several changes to make the regulation consistent with the Virginia Pesticide Control Act. For example, commercial pesticide applicators not-for-hire will be required to be certified when using pesticides in areas open to the public at daycare facilities (together with educational institutions, health care facilities, and convalescent facilities).  Certification under the category of “marine antifoulant paints” will be required only when a commercial applicator uses or supervise the use of a marine antifoulant paint containing restricted use pesticides. These changes will improve the understanding and implementation of the regulation without any adverse impact. 

Businesses and Entities Affected. The proposed regulation will affect businesses and individuals involved in pesticide application. According to VDACS, there are approximately 2,100 businesses licensed to apply pesticides. As of September 2006, there are 7,162 commercial applicators and 5,908 registered technicians operating in Virginia, including 1,955 commercial applicators not for hire and 2,534 registered technicians not for hire.
 Approximately 1,000 individuals will have to take the registered technician examination under the DMV system every year who would have taken the examination under the proctor system. Currently there are 265 commercial applicators authorized to proctor registered technician examination for their employees. 

Localities Particularly Affected. The proposed regulation applies to all localities in the Commonwealth.

Projected Impact on Employment. Some of the proposed changes, such as the record-keeping requirement of general use pesticides and the additional training requirement for registered technicians applying pesticides in a category different from the one in which they received their original training, will likely increase costs for the pesticide businesses and reduce their profit, which may have a small negative impact on their employment. The requirement that direct on-site supervision entails a certified applicator’s constant visual contact with the individuals under supervision may force some businesses to increase the number of hours worked by certified applicators or increase the ratio of certified applicators to uncertified applicators. The 90-day limit upon which an individual applying pesticides has to take the registered technician examination will likely reduce the number of uncertified employees and seasonal employees. 

Effects on the Use and Value of Private Property. The proposed regulation will ensure that pesticides are applied properly by qualified individuals and will reduce the potential hazards to public health and the environment, which may have a positive impact on the value of residential properties near where pesticides are applied. On the other hand, most of the proposed changes, such as the record-keeping requirement of general use pesticides, the additional training requirement for registered technicians working in different categories or subcategories, the clarification of direct on-site supervision as involving a certified applicator’s constant visual contact, and the 90-day limit for registered technician examination, will likely increase the cost for the pesticide businesses and reduce their profit, which may have a small negative impact on their asset value. 

Small Businesses: Costs and Other Effects. The record-keeping requirement of general use pesticides and the additional training requirement for registered technicians working in different categories or subcategories will likely increase the cost for the small businesses and reduce their profit. The clarification that direct on-site supervision requires constant visual contact may cause some small businesses to increase the number of hours worked by certified applicators or increase the ratio of certified applicators to uncertified applicators. Small businesses can no longer hire uncertified employees or seasonal employees for a long time under the revised time frame for taking registered technician examination, which may increase their costs. According to VDACS, all of the pesticide businesses being affected are small businesses. 

Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed regulations will ensure that pesticides are applied properly by qualified individuals and will reduce the potential hazards to public health and the environment. There are no other alternatives that can achieve the same result with less adverse impact. 

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, § 2.2-4007 H requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis submitted by the Department of Planning and Budget.
Summary:

The proposed amendments (i) add new definitions to clarify who must be certified and keep pesticide application records; (ii) add new definitions to clarify the required supervision standard for people training to become applicators; (iii) add categories and subcategories of pesticide applicators; (iv) establish minimum standards for on-the-job training for registered technicians when working in different categories or subcategories; (v) establish a time frame within which a person would have to finish training and take the registered technician examination; (vi) eliminate the provision allowing businesses or agencies to proctor the registered technician examination to their own employees; and (vii) require applicators not for hire to keep records of all pesticides applied, not just those that are restricted use.

2 VAC 20-51-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise.  An asterisk or double asterisk following a definition indicates that the definition has been taken from the Virginia Pesticide Control Act, Article 1 (§ 3.1-249.27 et seq.) or Article 4 (§ 3.1-249.59 et seq.), respectively, of Chapter 14.1 of Title 3.1 of the Code of Virginia.

"Accident" means an unexpected, undesirable event, involving the use or presence of a pesticide, that adversely affects man or the environment.

"Act" means the Virginia Pesticide Control Act (§ 3.1-249.27 et seq. of the Code of Virginia).

"Adjuvant" means any substance added to a pesticide formulation to enhance the effect of the active ingredient.

"Agricultural commodity" means any plant or part thereof, or animal, or animal product, produced by a person, including farmers, ranchers, vineyardists, plant propagators, Christmas tree growers, aquaculturists, floriculturists, orchardists, foresters, nurserymen, wood treaters not for hire, or other comparable persons, primarily for sale, consumption, propagation, or other use by man or animals.*

"Board" means the Pesticide Control Board.*

"Board-approved training" means a course which includes, at a minimum, study and review of all the material contained in an edition used in Virginia of (i) a basic pesticide applicator certification training core manual and (ii) a certification training manual for each specific category pertaining to the type of pesticide application to be done.

"Certificate" means the document issued to a certified applicator or registered technician who has completed all the requirements of Article 3 (§ 3.1-249.51 et seq.) of Chapter 14.1 of Title 3.1 of the Code of Virginia.

"Certification" or "certified" means the recognition granted by the Pesticide Control Board to an applicator upon satisfactory completion of board‑approved requirements.*

"Chemigation" means the application of any pesticide through an irrigation system.

"Commercial applicator" means any applicator who has completed the requirements as determined by the board, including appropriate training and time in service, to apply for a certification, and who uses or supervises the use of any pesticide for any purpose or on any property, other than as provided in the definition of private applicator.*

"Commercial applicator not for hire" means any commercial applicator who uses or supervises the use of pesticides as part of his job duties only on property owned or leased by him or his employer.  This definition shall It also apply applies to governmental employees who use or supervise the use of pesticides, whether on property owned or leased by them or their employers or not, in the performance of their official duties.

"Commissioner" means the Commissioner of Agriculture and Consumer Services.*
"Competent person" means a person having the demonstrated ability to perform the task to which he is assigned.

"Department" means the Department of Agriculture and Consumer Services.*

"Drift" means the physical movement of pesticide through the air at the time of pesticide application or soon thereafter from the target site to any nontarget or off-target site.  Pesticide drift will not include movement of pesticides to nontarget or off-target sites caused by erosion, migration, volatility, or windblown soil particles that occurs after application unless specifically addressed on the pesticide product label with respect to drift control requirements.

"EPA" means the United States Environmental Protection Agency.

"Fumigant" means any substance which by itself or in combination with any other substance emits or liberates a gas or gases, fumes or vapors, which gas or gases, fumes or vapors, when liberated and used, that will destroy vermin, rodents, insects, and other pests, and are usually lethal, poisonous, noxious, or dangerous to human life.

"Fungicide" means any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any fungi or plant disease.*

"Herbicide" means any substance or mixture of substances intended for preventing, destroying, repelling or mitigating any weed.*

"Incident" means a definite and separate occurrence or event, involving the use or presence of a pesticide, that adversely affects man or the environment.

"Insecticide" means any substance or mixture of substances intended for preventing, destroying, repelling or mitigating any insects which may be present in any environment whatsoever.*

"Knowledge" means the possession and comprehension of pertinent facts, together with the ability to use them in dealing with specific problems and situations within the pesticide context.

"Label" means the written, printed, or graphic matter on, or attached to, the pesticide or device, or the immediate container thereof, and the outside container or wrapper of the retail package, if any, of the pesticide or device.*

"Labeling" means all labels and other written, printed, or graphic matter (i) upon the pesticide or device or any of its containers or wrappers, (ii) accompanying the pesticide or device at any time, or (iii) to which reference is made on the label or in literature accompanying the pesticide or device, except when accurate, nonmisleading reference is made to current official publications of the agricultural experiment station, the Virginia Polytechnic Institute and State University, the Department of Agriculture and Consumer Services, the State Board of Health, or similar federal institutions or other official agencies of the Commonwealth or other states when such states are authorized by law to conduct research in the field of pesticides.*

"Licensed" or "licensee" means those businesses which, when meeting the requirements established by the Pesticide Control Board, are issued a license to engage in the sale, storage, distribution, recommend the use, or application of pesticides in Virginia in exchange for compensation.*

"Marine antifoulant paint" means any compound, coating, paint or treatment applied or used for the purpose of controlling freshwater or marine fouling organisms on vessels.**

"Nontarget organism" means any living organism, including but not limited to animals, insects, and plants, other than the one against which the pesticide is intended to be applied.

"Pesticide" means (i) any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any insects, rodents, fungi, bacteria, weeds, or other forms of plant or animal life or viruses, except viruses on or in living man or other animals, which the commissioner shall declare to be a pest; (ii) any substance or mixture of substances intended for use as a plant regulator, defoliant, or desiccant; and (iii) any substance which is intended to become an active ingredient thereof.*

"Pesticide business" means any person engaged in the business of:  distributing, applying or recommending the use of a product; or storing, selling, or offering for sale pesticides directly to the user.  The term "pesticide business" does not include (i) wood treaters not for hire; (ii) seed treaters not for hire;  (iii) operations which produce agricultural products unless the owners or operators of such operations described in clauses (i), (ii), and (iii) are engaged in the business of selling or offering for sale pesticides, or distributing pesticides to persons outside of that agricultural producing operation in connection with commercial transactions; or (iv) businesses exempted by regulations adopted by the board.*

"Private applicator" means an applicator who uses or supervises the use of any pesticide which is classified for restricted use for purposes of producing any agricultural commodity on property owned or rented by him or his employer or, if applied without compensation other than trading of personal services between producers of agricultural commodities, on the property of another person.*

"Reentry interval" as noted on the pesticide label, means the amount of time which must elapse between the time of a pesticide application and the time when it is safe for a person to enter the treated area without label‑required personal protective equipment.

"Registered technician" means an individual who renders services similar to those of a certified commercial applicator, but who has not completed all the training or time in service requirements to be eligible for examination for certification as a commercial applicator and is limited to application of general use pesticides.  However, if he applies restricted use pesticides he shall do so only under the direct supervision of a certified commercial applicator.*
"Registered technician not for hire" means any registered technician who uses or supervises the use of pesticides as part of his job duties only on property owned or leased by him or his employer.  It also applies to governmental employees who use or supervise the use of pesticides, whether on property owned or leased by them or their employers or not, in the performance of their official duties.

"Repeat violation" means another violation following the first violation of the same provision of the Virginia Pesticide Control Act or the federal Insecticide, Fungicide, and Rodenticide Act (7 USC § 136 et seq.), or regulations adopted pursuant thereto, committed within a three-year period commencing with the date of official notification of the first violation of the provision.

"Restricted entry interval" means the time after the end of a pesticide application during which entry into the treated area is restricted.

"Restricted use pesticide" or "pesticide classified for restricted use" means any pesticide classified for restricted use by the administrator of the EPA under the provisions of 1947 (7 USC § 3(d)(1)(c)) of the federal Insecticide, Fungicide, and Rodenticide Act (as amended).

"Rodenticide" means any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating rodents or any other vertebrate animal which the commissioner shall declare to be a pest.*

"Synergism" means the interaction of two or more active ingredients in a pesticide formulation which produce a total pesticidal effect that is greater than the sum of the ingredients.

"Tributyltin compounds" means any compound having three normal butyl groups attached to a tin atom and with or without an anion such as chloride, fluoride, or oxide.**

"Under the direct supervision of" means the act or process whereby the application of a pesticide is made by a competent person acting under the instructions and control of a certified applicator who is responsible for the actions of that person.*

"Under the direct on-site supervision of" means the act or process whereby the application of a pesticide is made by a competent person acting under the instructions and control of a certified applicator who is responsible for the actions of that person and is physically present on the property upon which the pesticides are pesticide is being applied, and is in constant visual contact with the person applying the pesticide.

"Unreasonable adverse effects on the environment" means any unreasonable risk to man or the environment, taking into account the economic, social, and environmental costs and benefits of the use of any pesticide.*

"Use" means the employment of a pesticide for the purposes of (i) preventing, destroying, repelling, or mitigating any pest or (ii) regulating plant growth, causing defoliation or desiccation of plants.  The term "use" shall include application or mixing, and shall include handling or transfer of a pesticide after the manufacturer's original seal is broken.  The term "use" shall also include any act with respect to a particular pesticide which is consistent with the label directions for that particular pesticide.*

"Vessel" means every description of watercraft, other than a seaplane, used or capable of being used as a means of transportation on the water, whether self-propelled or otherwise, and includes barges and tugs.**
2 VAC 20-51-20. General requirements for certification.

A. The following persons must be certified as pesticide applicators:

1. Commercial applicators;

2. Registered technicians; and

3. Private applicators.

B. Commercial applicators not for hire must be certified only when using any pesticide in the following areas except as noted in subsection C of this section:

1. Areas open to the general public at daycare facilities, educational institutions, health care facilities, and convalescent facilities;

2. Areas where open food is stored, processed, or sold; and

3. Recreational lands over five acres in size.

C. Employees of local, state, and federal governmental agencies who use or supervise the use of any [ pesticides pesticide ] on any area in the performance of their official duties must be certified as either commercial applicators not for hire or registered technicians, but they are exempt from any certification fees.

D. All persons desiring certification as pesticide applicators must:

1. Complete board-approved training appropriate for the desired classification; and
2. Submit a completed application to the commissioner; and

2. 3. Pass required examination(s).

a. Applicants who do not pass the examination on their first attempt are eligible to be reexamined for the same category 10 days from the date of the first examination.

b. Applicants who fail on the second or subsequent attempts must wait 30 days from the date of the last examination before being reexamined in the same category.

c. Applicants requesting reexamination must resubmit a completed application to the commissioner or his duly authorized agent and pay the nonrefundable applicator certification fee again as determined by 2 VAC 20-30, Rules and Regulations Governing the Pesticide Fees Charged by the Department of Agriculture and Consumer Services Under the Virginia Pesticide Control Act.

E. Persons with a history of repeat violations of federal or state pesticide laws or whose certification or pesticide business license has been revoked within the two-year period immediately prior to application are not eligible for certification.  Such persons may appear before the board to show why they should be granted certification as outlined under provisions of § 3.1-249.63 D of the Code of Virginia.

F. Applicants for certification cannot engage in the activity for which they are requesting certification, unless participating in supervised direct on-site training, until certification has been issued by the commissioner.  Commercial applicators may not apply pesticides in any category or subcategory activity until they have passed the category-specific examination and obtained the appropriate certification.
G. A commercial or private applicator or registered technician may request a duplicate of the certification card if the applicator's or technician's card has been lost, stolen, mutilated or destroyed.  The department shall issue a duplicate card to the applicator or technician upon payment of the costs of duplication.

2 VAC 20-51-30. Specific certification requirements for commercial applicators.

A. In addition to the general requirements listed in 2 VAC 20-51-20, applicants for commercial applicator certification shall meet the following requirements:

1. Certification as a registered technician, as well as employment as a registered technician for at least a year; or

2. One year of education, training, or experience in a pesticide related field which provides the equivalent practical knowledge of proper pesticide use required of a registered technician.

B. The application process for commercial applicators is as follows:

1. The application must be in writing to the commissioner; and

2. The application must contain:

a. Name;

b. Principal business address in the Commonwealth and elsewhere;

c. Qualifications and proposed operations; and

d. Classification(s) desired.

Individuals seeking certification as commercial applicators must pay a fee as determined by regulations promulgated by the Pesticide Control Board 2 VAC 20-30, Rules and Regulations Governing the Pesticide Fees Charged by the Department of Agriculture and Consumer Services Under the Virginia Pesticide Control Act.

C. Applicants shall, within 90 days after submitting the application and paying the fee, report to an authorized testing location and take the required examinations.

D. Aerial pesticide application applicants must meet the requirements of the Federal Aviation Agency, the Department of Aviation of the Commonwealth, and any other applicable federal or state laws or regulations to operate aerial equipment.

2 VAC 20-51-40. Specific certification requirements for private applicators.

A. Each applicant for a private applicator's certificate shall apply to the commissioner and then report to an authorized testing location within 90 days and take an examination for each certification category, specified in 2 VAC 20-51-80, applicable to his operation.  The application shall contain the applicant's name, address and classification desired for certification.

B. Persons who cannot read or understand labels will shall not be certified as private applicators unless they demonstrate competence to apply restricted use pesticides on their own properties.  After consulting the appropriate Virginia Cooperative Extension [ Service ] agent, a department pesticide investigator may recommend that the board grant a waiver of the literacy requirement.  Persons certified under this waiver shall obtain certification in the categories of limited certificate or single product certification as described in 2 VAC 20-51-80.  Recommendations shall be based upon personal knowledge of the individuals' competence to apply restricted use pesticides on their own properties.
2 VAC 20-51-50. Certification procedures for registered technicians.

A. In addition to the general requirements listed in 2 VAC 20-51-20, individuals seeking certification as registered technicians must:

1. Receive on-the-job training in the proper application of pesticides under the direct on-site supervision of a certified commercial applicator for at least 20 hours during the six-month period prior to applying for certification;

2. Complete at least 20 hours of board-approved training;

3. Submit an application form with the fee established by regulations of the Pesticide Control Board; and

4. Pass Take the examination within 90 days after submitting the application and paying the fee an individual is hired or transferred into a position where duties and functions involve the commercial use of pesticides.  Individuals not passing the examination must follow the procedures outlined in 2 VAC 20-51-20 D 3.
B. Certified commercial applicators may apply to the commissioner, or his duly authorized agent, in writing, for authorization to proctor the registered technician exam.  Authorized proctors may administer and grade the examinations, and shall notify the commissioner, or his duly authorized agent, of the grade received by the applicant.  Failure to safeguard examination materials or follow testing procedures shall result in revocation of authority to proctor the registered technician examination.  Before registered technicians begin working in any application category or subcategory that is different from the category in which they received their original training, they shall receive additional training from a commercial applicator in the following aspects of pesticide application as it relates to the proposed category or subcategory of work:
1. Pesticides to be used, including reading and understanding the label;

2. Application equipment and techniques;

3. Pests to be controlled;

4. Personal protective equipment and clothing; and

5. Environmental concerns, including storage and disposal of pesticides applied.

The commercial applicator providing training to a registered technician shall be certified in the category or subcategory for which he is providing the training and shall provide proof to the department of such training on forms provided by the department.  Such forms must be received by the department within 10 calendar days of the completion of such training.

2 VAC 20-51-70. Categories for commercial applicator certification.

A. Commercial applicators must be certified in one or more of the following commercial applicator categories or subcategories:

1. Agricultural pest control.

a. Agricultural plant pest control.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides in production of agricultural crops, or on grasslands, or noncrop agricultural lands.

b. Agricultural animal pest control.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides on agriculturally related animals.

c. Fumigation of soil and agricultural products.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides for soil fumigation in production of an agricultural commodity and the application of pesticides for fumigation of agricultural products.  Certification in this subcategory requires concurrent certification in the agricultural plant pest control category.

d. Chemigation. This subcategory is for commercial applicators who will be using or supervising the use of pesticides through an irrigation system.  Certification in this subcategory requires concurrent certification in the agricultural plant pest control category.

2. Forest pest control.  This category is for commercial applicators who will be using or supervising the use of pesticides in forests, forest nurseries, and seed orchards.

3. Ornamental and turf pest control.

a. Ornamental pest control.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides in the maintenance and production of ornamental trees, shrubs, and flowers in and out-of-doors.

b. Turf pest control.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides in the production and maintenance of turf, including, but not limited to, turf in golf courses, residential lawns, parks, and cemeteries.

4. Seed treatment (excluding fumigation). This category is for commercial applicators who will be using or supervising the use of pesticides on seeds.

5. Aquatic pest control.

a. Aquatic pest control - general.  This subcategory is for commercial applicators who will be using or supervising the use of pesticides in or on standing or running water, for the express purpose of controlling pests.  This excludes applicators engaged in public health related activities included in subdivision 8 of this subsection, public health pest control.

b. Marine antifoulant paints.  This subcategory is for commercial applicators who will be using or supervising the use of marine antifoulant paints containing tributyltin or other restricted use pesticides.

6. Right-of-way pest control.  This category is for commercial applicators who will be using or supervising the use of pesticides in the maintenance of public rights-of-way and in the maintenance of fence lines, structural perimeters or other similar areas.

7. Industrial, institutional, structural, and health-related pest control.

a. General pest control (excluding fumigation). This subcategory is for commercial applicators who will be using or supervising the use of pesticides to control household type pests, pests that inhabit or infest structures, stored products, and residential food preparation areas, and pests capable of infesting or contaminating foods and foodstuffs at any stage of processing facilities.

b. Wood-destroying pest control (excluding fumigation). This subcategory is for commercial applicators who will be using or supervising the use of pesticides to control organisms that destroy structures made of wood.

c. Fumigation. This subcategory is for commercial applicators who will be using or supervising the use of fumigant-type pesticides.

d. Vertebrate pest control (excluding structural invaders). This subcategory is for commercial applicators who will be using or supervising the use of pesticides to control vertebrate pest animals.

e. Sewer root pest control.  This subcategory is for commercial applicators who use pesticides for sewer line root control.

8. Public health pest control.  This category is for commercial applicators who will be using or supervising the use of pesticides for the management and control of pests having medical and public health significance.

9. Regulatory pest control.  This category is for federal, state, and local governmental employee applicators who will be using or supervising the use of pesticides in the control of regulated pests.

10. Demonstration and research pest control.  This category is for commercial applicators who will be demonstrating the proper use and techniques of application of pesticides (including classroom demonstration), or who will be supervising such demonstration.  It also includes applicators who will be conducting pesticide research on greenhouse or field plots.

11. Aerial pesticide application.  This category is for commercial applicators who will be using or supervising the use of any pesticide applied by fixed- or rotary-wing aircraft.

12. Wood preservation and wood product treatment.  This category is for commercial applicators who will be using or supervising the use of pesticides at treating plants and sawmills for preservative treatment of wood and wood products.
13. Miscellaneous.  This category is to be used to designate categories or subcategories of commercial applicators using specific pesticides or uses for which the U.S. EPA may mandate certification in order to allow for the pesticide or use.

B. A commercial applicator certified in one category and seeking initial certification in one or more additional categories shall meet the certification requirements of each of the new categories in which he desires certification.

2 VAC 20-51-90. Determination of general knowledge and qualifications for private and commercial applicators and registered technicians.

A. Applicants shall be tested on their knowledge and qualifications concerning the use and handling of pesticides.  The examination will test the applicants' general knowledge required for all categories, and the additional knowledge specifically required for each category or subcategory in which an applicator desires to be certified.

B. All applicants for certification as private or commercial applicators or registered technicians shall demonstrate practical knowledge of the principles and practices of pest control and the safe use of pesticides, as contained in a basic pesticide applicator certification training core manual.  Testing will be based on problems and situations in the following areas:

1. Federal and Commonwealth of Virginia pesticide laws and regulations;

2. Understanding and interpreting pesticide labels;

3. Handling of accidents and incidents;

4. Proper methods of storing, mixing/loading, transporting, handling, applying, and disposing of pesticides;

5. Safety and health, including proper use of personal protective equipment;

6. Potential adverse effects caused by the application of pesticides under various climatic or environmental conditions, such as drift from the target area, pesticide run-off, ground water and drinking water contamination, and hazard to endangered species; and

7. Recognizing common pests and general pest biology.

2 VAC 20-51-100. Specific knowledge required for the categories of commercial applicators.

Applicants for commercial applicator certification shall possess the skills and knowledge associated with the chosen category(s) as they pertain to those items listed in 2 VAC 20-51-90 B 1 through 6, including recognizing category specific pests and their biology as contained in a the appropriate Virginia category specific training manual(s).

2 VAC 20-51-160. Revocation of certificate by the board.

A. Any of the violative acts listed under § 3.1-249.63 C of the Code of Virginia shall constitute grounds for revocation by the board of a certificate.  The board may, after opportunity for a hearing, deny, suspend, revoke or modify a certificate upon any violation of any act set out in § 3.1-249.63 C of the Code of Virginia.
B. The board shall suspend the license or certificate of an individual if a civil penalty issued to the person is not paid within 60 days of issuance unless the business or person challenges such civil penalty pursuant to § 3.1-249.70 F of the Code of Virginia.  If the board imposes a civil penalty upon a person and such civil penalty is not paid within 60 days thereof, the certificate of such person shall automatically be suspended until payment in full is made.  If the person appeals the board’s order imposing the civil penalty, then the person may forward the proposed amount of the civil penalty to the commissioner’s office for placement in an interest-bearing trust account in the State Treasurer’s office.  Upon such an amount being held, the suspension shall not be imposed or shall be lifted, as the case may be.  This provision relates only to a suspension caused by a failure to pay the civil penalty and does not affect any suspension or revocation of a certificate for any other reason.
2 VAC 20-51-170. Reporting of pesticide accidents and incidents.

A. Commercial or private applicators or registered technicians shall report any pesticide accident or incident in which they are involved that constitutes a threat to any person, to public health or safety, or to the environment, as a result of the use or presence of any pesticide.  The accident or incident shall be reported whether or not a restricted use pesticide is involved.

[ B. The applicator shall make the initial notification to the department's Office of Pesticide Services by telephone within a reasonable time, not to exceed 48 hours after the accident or incident occurrence, should circumstances prevent immediate notification.  The applicator shall prepare and submit a full written report of the accident or incident to the Office of Pesticide Services within 10 days after the initial notification. ]
[ C. B. ] When the accident or incident involves a discharge or spillage of a pesticide, the applicator shall contact the department for guidance to determine whether the discharged or spilled amount is a reportable quantity.

[ D. C. ] The applicator shall make the initial notification to the department's Office of Pesticide Services by telephone within a reasonable time, not to exceed 48 hours after the accident or incident occurrence, should circumstances prevent immediate notification.  The applicator shall prepare and submit a written report of the accident or incident to the Office of Pesticide Services within 10 working days after the initial notification.  The report shall include the following:

1. Name of individuals involved in accident or incident;

2. Name of pesticide involved;

3. Quantity of pesticide spilled, and containment procedures;

4. Time, date, and location of accident or incident;

5. Mitigating actions taken; and

6. Name (or description if unnamed) and location of bodies of water nearby where contamination of such bodies of water could reasonably be expected to occur due to natural or manmade actions.

2 VAC 20-51-200. General recordkeeping requirements for commercial applicators not for hire and registered technicians not for hire.

A. Commercial applicators not for hire and registered technicians not for hire, being exempt from the pesticide business license requirement of the board and the recordkeeping requirements under this license, are required to maintain pesticide application records as prescribed in this chapter.  These records shall be maintained by the commercial applicator not for hire and the registered technician not for hire for a period of two years.

B. Records governed by this regulation shall be made available for inspection by the commissioner, or his duly authorized agent, during normal business hours upon written request.  Records not readily available shall be submitted to the commissioner within 72 hours, if so requested in writing.

C. Persons possessing records governed by this part shall fully comply with the requirements contained in 7 USC § 136f and regulations adopted pursuant thereto.

2 VAC 20-51-210. Specific recordkeeping requirements for commercial applicators not for hire and registered technicians not for hire.

Commercial applicators not for hire and registered technicians not for hire shall maintain a record of each restricted use pesticide applied, containing the following:

1. Name of property owner, address or location, and, as applicable, phone number of the site of application;

2. Name and certification number (or certification number of the supervising certified applicator) of the person making the application;

3. Day, month, and year of application;

4. Type of plants, crops, animals, or sites treated and [ principle principal ] pests to be controlled;

5. Acreage, area, or number of plants or animals treated;

6. Brand name or common product name of pesticide used;

7. EPA registration number;

8. Amounts of pesticide concentrate and amount of diluent used, by weight or volume, in mixture applied; and

9. Type of application equipment used.
NOTICE:  The forms used in administering 2 VAC 20-51, Regulations Governing Pesticide Applicator Certification Under Authority of Virginia Pesticide Control Act are not being published; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Agriculture and Consumer Services, 1100 Bank Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Record of Required Additional Registered Technician Training (proposed).

Commercial Pesticide Applicator Certification Application - A, Form VDACS-07211 (eff. 11/98 11/01).

Pesticide Registered Technician Application, Form VDACS-07212 (eff. 11/98 11/01).

Private Pesticide Applicator Request for Authorization to Take Pesticide Applicator Examination at Department of Motor Vehicles Customer Service Center (eff. 12/98).

Application for Reciprocal Pesticide Applicator Certificate, Form VDACS-07210 (eff. 7/95 7/00).

Power of Attorney (not dated).

Commercial Pesticide Applicator Request for Authorization to Take Pesticide Applicator Examination - B, Form VDACS-07218 (eff. 11/98 11/01).

Commercial Pesticide Applicator Certification Exam, Form VDACS-07216 (not dated) bubble answer sheet, 2003.
Private Pesticide Applicator Certification Exam bubble answer sheet, 2003.

Virginia Registered Technician Certification Examination Answer Sheet (eff. 2/98).

Not-For-Hire Virginia Registered Technician Certification Examination Answer Sheet (eff. 2/98).

VA.R. Doc. No. R04-77; Filed June 12, 2007, 9:56 a.m.

1Commercial applicator not for hire and registered technicians not for hire refer to those that use or supervise the use of pesticides as part of his job duties only on property owned or leased by him or his employer. It also applies to governmental employees who use or supervise the use of pesticides, whether on property owned or leased by them or their employers or not, in the performance of their official duties.


� For example, the use of fax to report exam results. 


� Source: VDACS. 


� Calculation: $0.17*50*260=$2,210.


� Individuals seeking certification as registered technicians must receive on-the-job training in the proper application of pesticides under the direct on-site supervision of a certified commercial applicator for at least 20 hours during the six-month period prior to applying for certification in addition to other requirements. 


� The proposed regulation states that applicants who do not pass the examination on their first attempt are eligible to be reexamined 10 days from the date of the first examination, with a new certification fee paid. If they fail on the second or subsequent attempts, they must wait 30 days from the date of last examination, with a new certification fee paid. 


� The number of commercial applicators not for hire and registered technicians not for hire includes government employees. 
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