REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key

Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations
Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF DENTISTRY

Fast-Track Regulation

Title of Regulation: 18VAC60-20. Regulations Governing the Practice of Dentistry and Dental Hygiene (amending 18VAC60-20-17).

Statutory Authority: §54.1-2400 of the Code of Virginia.

Public Hearing Information:
October 26, 2007 - 8:50 a.m. - Perimeter Center, 9960 Mayland Drive, 2nd Floor, Richmond, VA

Public comments: Public comments may be submitted until 5 p.m. on November 14, 2007, to Sandra Reen, Executive Director, Board of Dentistry, 9960 Mayland Drive, Suite 300, Richmond, VA 23233-1463.

Effective Date: November 29, 2007. 

Agency Contact: Elaine J. Yeatts, Regulatory Coordinator, Department of Health Professions, 9960 Mayland Drive, Suite 300, Richmond, VA 23233, telephone (804) 367-4688, FAX (804) 527-4434 or email elaine.yeatts@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the Board of Dentistry the authority to promulgate regulations to administer the regulatory system and specifically provides authority to delegate fact-finding proceedings to an agency subordinate.

Purpose: In §2.2-4019 of the Administrative Process Act (APA), provisions for an informal fact-finding proceeding establish the rights of parties to a disciplinary case including the right to "appear in person or by counsel or other qualified representative before the agency or its subordinates, or before a hearing officer for the informal presentation of factual data, argument, or proof in connection with any case." A "subordinate" is defined in the APA as "(i) one or more but less than a quorum of the members of a board constituting an agency, (ii) one or more of its staff members or employees, or (iii) any other person or persons designated by the agency to act in its behalf." The proposed regulations specify that health regulatory boards can conduct fact-finding proceedings by delegation to a subordinate, the types of cases that are not appropriate for delegation and the criteria for a subordinate.

The board will retain the authority to determine whether to delegate any proceedings, the type of disciplinary case that could be delegated and who would serve as its subordinate. While certain standard of care cases may continue to be heard by board members appointed to a special conference committee, other disciplinary matters could be delegated to a person qualified by knowledge and background to determine the facts in the case.  The fast-track amendments will allow the decision to delegate to be made at the time there is a determination of probable cause. The ability of a board to delegate certain cases through a proceeding conducted by a subordinate will alleviate the disciplinary burden for board members, ensure resolution in a timelier manner and reserve board member time for hearing cases that involve serious offenses of patient harm.

Rationale for Using Fast-Track Process: The fast-track process is being used to promulgate the amendments because there is general agreement with the changes proposed.  The action was unanimously supported by the members of the board, so it is not believed that it will be controversial.

Substance: The amendments will clarify that a decision to delegate a case to an agency subordinate is to be made simultaneously with the determination of probable cause. If the board members and/or staff do not recommend delegation to a subordinate, delegation could still be approved by the board president or his designee. The amendments will eliminate the list of cases that may not be delegated to clarify that all cases may be subject to delegation.

Issues: The advantage to the public will be a speedier resolution of disciplinary cases. A respondent would have the rights under the Administrative Process Act; a proceeding before a subordinate would follow the process for an informal conference and the recommendation of the subordinate would be confirmed or amended by the full board.

There are no disadvantages to the agency or the Commonwealth. If adjudication of cases could be handled with the use of a subordinate rather than a committee of the board, there may be some advantages in resolution of cases and a modest reduction in costs for informal fact-finding.  Scheduling a single board member or an expert to sit as an agency subordinate will be easier than scheduling for two or more members, so it may be possible for cases to be heard more quickly.

Department of Planning and Budget's Economic Analysis:
Summary of the Proposed Amendments to Regulation. The Board of Dentistry (Board) proposes to amend its Regulations Governing the Practice of Dentistry so that the Board, the Board’s president or the president’s designee can delegate, to an agency subordinate, the authority to hear disciplinary cases involving Board licensees.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Current regulation allows the entire Board of Dentistry (Board) to delegate informal fact-finding proceedings (in disciplinary cases) to an agency subordinate once the Board determines that "probable cause exists that a practitioner may be subject to disciplinary action." This proposed regulatory change will also allow the President of the Board, or his designee, to delegate disciplinary fact finding hearings if the Board does not do so when the finding of probable cause is made.  Under current regulation and under this proposed regulation, the recommendations of an agency subordinate would have to be confirmed by the full Board.

Although the Board has had the ability to delegate authority in disciplinary matters for some time, it has not done so in any cases thus far. The Department of Health Professions (DHP) expects that use of agency subordinates in disciplinary cases will likely increase once this regulatory change is promulgated.  To the extent this regulatory change increases the number of cases delegated to agency subordinates, the Board’s regulated entities as well as the general public are likely to benefit.

Qualified agency staff, or individual Board members, who would be used as agency subordinates are likely to have more flexible schedules which would allow them to convene fact finding proceedings more quickly than if the entire Board had to find time to meet. Because of this, rules that allow delegation to agency subordinates would likely result in disciplinary cases being resolved in a more timely manner. Individuals who have filed complaints against a licensee benefit from this regulatory change because these individuals will have their complaints resolved more quickly.  The general public will likely, because of this regulatory change, have more expeditious access to information (disciplinary hearing outcomes) which might affect their health care decisions.  Regulated entities will likely also benefit if disciplinary cases against them can be resolved more quickly.  If they are innocent of any wrongdoing, quicker proceedings will allow them to clear their names more quickly.  If, on the other hand, regulants have transgressed the rules that govern dentistry, fact finding by an agency subordinate will allow them to get, and therefore finish, their punishment more quickly.

DHP reports that costs associated with fact finding proceedings may slightly decrease because of the proposed regulation. Full board meetings, for instance, would be less likely to be extended to accommodate disciplinary proceeding that might more appropriately be handled by an agency subordinate.  This will save the Board members time and will save the agency the costs associated with organizing the Board meeting for an extended time.

Businesses and Entities Affected. This proposed regulatory change will likely affect any Board regulants who are, or will be, the subject of disciplinary proceedings.  Last year, the Board presided over 56 such proceedings.  Other individuals who have an interest in the outcome of disciplinary proceedings will likely also be affected. 

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory change.

Projected Impact on Employment. This proposed regulatory change will likely not affect employment in the Commonwealth. 

Effects on the Use and Value of Private Property. This proposed regulation will likely have no substantive impact on the use or value of private property in the Commonwealth.

Small Businesses: Costs and Other Effects. Small businesses in the Commonwealth are unlikely to incur any extra expenses on account of this proposed regulatory change.

Small Businesses: Alternative Method that Minimizes Adverse Impact. Small businesses in the Commonwealth are unlikely to incur any extra expenses on account of this proposed regulatory change.

Real Estate Development Cost. This proposed regulation is unlikely to affect real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Dentistry concurs with the analysis of the Department of Planning and Budget for the proposed regulation, 18VAC60-20, Regulations Governing the Practice of Dentistry and Dental Hygiene, relating to delegation of informal fact-finding proceedings to an agency subordinate.

Summary:
The amendments facilitate the delegation of disciplinary proceedings to an agency subordinate.  The amendments will allow the decision about delegation to be made at the time board members or staff would review the investigative files to make a determination about whether probable cause exists to issue a notice for a disciplinary proceeding.  If there is no recommendation for delegation at probable cause, the amendment will also allow the president of the board or his designee to delegate the case to a subordinate.
18VAC60-20-17. Criteria for delegation of informal fact-finding proceedings to an agency subordinate.

A. Decision to delegate. In accordance with §54.1-2400 (10) of the Code of Virginia, the board may delegate an informal fact-finding proceeding to an agency subordinate upon at the time a determination is made that probable cause exists that a practitioner may be subject to a disciplinary action. If delegation to a subordinate is not recommended at the time of the probable cause determination, delegation may be approved by the president of the board or his designee.
B. Criteria for delegation. Cases that may not be delegated to an agency subordinate, except as may be approved by a committee of the board, include the following:
1. Intentional or negligent conduct that causes serious injury to a patient;
2. Impairment with an inability to practice with skill and safety;
3. Sexual misconduct;
4. Indiscriminate prescribing or dispensing;
5. Medication error in administration or dispensing; and
6. Unauthorized practice.
C. B. Criteria for an agency subordinate.

1. An agency subordinate authorized by the board to conduct an informal fact-finding proceeding may include current or past board members and professional staff or other persons deemed knowledgeable by virtue of their training and experience in administrative proceedings involving the regulation and discipline of health professionals.

2. The executive director shall maintain a list of appropriately qualified persons to whom an informal fact-finding proceeding may be delegated.

3. The board may delegate to the executive director the selection of the agency subordinate who is deemed appropriately qualified to conduct a proceeding based on the qualifications of the subordinate and the type of case being heard.

VA.R. Doc. No. R08-832; Filed September 26, 2007, 9:36 a.m.
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