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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF NURSING

Fast-Track Regulation

Title of Regulation: 18VAC90-30. Regulations Governing the Licensure of Nurse Practitioners (adding 18VAC90-30-240).

Statutory Authority: §54.1-2400 of the Code of Virginia.

Public Hearing Information:
November 14, 2007 - 11:30 a.m. - Perimeter Center, 9960 Mayland Drive, 2nd Floor, Richmond, VA

Public comments: Public comments may be submitted until 5 p.m. on November 14, 2007.

Effective Date: November 29, 2007.

Agency Contact: Jay P. Douglas, R.N., Executive Director, Department of Health Professions, 9960 Mayland Drive, Suite 300, Richmond, VA 23233-1463, telephone (804) 367-4515, FAX (804) 527-4455, or email jay.douglas@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations and to delegate informal fact-finding to an agency subordinate.

Purpose: One of the most important functions of the Department of Health Professions is the investigation and adjudication of disciplinary cases to ensure that the public is adequately protected if a health care professional violates a law or regulation. The adoption of these proposed rules gives another tool to these health regulatory boards seeking to bring closure to nurse practitioner cases in a timely manner by allowing cases to be delegated to an agency subordinate, who could be a single board member, former board member or staff person trained and qualified to conduct a fact-finding proceeding.

In §2.2-4019 of the Administrative Process Act (APA), provisions for an informal fact-finding proceeding establish the rights of parties to a disciplinary case including the right to "appear in person or by counsel or other qualified representative before the agency or its subordinates, or before a hearing officer for the informal presentation of factual data, argument, or proof in connection with any case." A "subordinate" is defined in the APA as "(i) one or more but less than a quorum of the members of a board constituting an agency, (ii) one or more of its staff members or employees, or (iii) any other person or persons designated by the agency to act in its behalf." The proposed regulations specify that health regulatory boards can conduct fact-finding proceedings by delegation to a subordinate, the types of cases that are not appropriate for delegation and the criteria for a subordinate.

The boards will retain the authority to determine whether to delegate any proceedings, the type of disciplinary case that could be delegated and who would serve as its subordinate.  While more egregious standard of care cases may continue to be heard by board members appointed to a special conference committee, other disciplinary matters could be delegated to a person qualified by knowledge and background to determine the facts in the case and recommend a finding. Proposed regulations state the types of cases that may not be heard by a subordinate but leave the final decision of delegation to the chairman of the committee of the joint boards. The ability of a board to delegate certain cases through a proceeding conducted by a subordinate will alleviate the disciplinary burden for board members, ensure resolution in a timelier manner and reserve board member time for hearing more serious matters.

Rationale For Using Fast-Track Process: The boards have determined that a fast-track process is appropriate because there is no controversy with this action.  The Board of Nursing has been routinely utilizing agency subordinates to hear disciplinary cases, so the process is well established.  One of the subordinates employed by the board is a nurse practitioner and nurse educator who would be well-qualified for such cases, so it is generally agreed that regulatory authority to expedite the use of a subordinate would be beneficial to board members and the public alike.

Substance: Amendments to regulations for nurse practitioners establish the criteria for delegation, including the decision to delegate at the time of a probable cause determination, the types of cases that cannot be delegated except as may be approved by the chairman of the Committee of the Joint Boards, and the individuals who may be designated as agency subordinates.

Issues: The advantage to the public may be a speedier resolution of most disciplinary cases, but egregious cases involving patient harm could continue to be heard by a special conference committee.

There are no disadvantages to the agency or the Commonwealth. If adjudication of certain types of cases could be handled with the use of a subordinate rather than a committee of the board, there will be some advantages in resolution of cases and a modest reduction in costs for informal fact-finding. Scheduling a single board member or another trained individual to sit as an agency subordinate will be easier than scheduling for two or more members from two different boards, so it will be possible for cases to be heard more quickly.  If the informal is conducted by three of the six members representing the Boards of Nursing and Medicine, then those members have a conflict in any subsequent hearing, so convening a formal hearing is extremely difficult. The use of a subordinate will facilitate hearings conducted for cases involved nurse practitioners.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Amendments to Regulation. The Committee of the Joint Boards of Nursing and Medicine (Committee) proposes to amend its Regulations Governing the Licensure of Nurse Practitioners so that the Committee can delegate, to an agency subordinate, the authority to hear disciplinary cases involving nurse practitioners.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Under current regulation, the entire Committee of the Joint Boards of Nursing and Medicine (Committee) must meet to conduct informal fact finding proceedings (disciplinary hearings) when complaint is lodged against a nurse practitioner. This proposed regulatory change will allow the Committee to delegate informal fact-finding proceedings to a qualified agency subordinate once the Committee determines that "probable cause exists that a practitioner may be subject to disciplinary action." Under current regulation, and under this proposed regulation, the recommendations of an agency subordinate would have to be confirmed by the full Committee.

The Department of Health Professions (DHP) expects that the Committee will likely appoint agency subordinates for disciplinary cases which involve relatively minor conduct breaches. To the extent this regulatory change increases allows cases to be delegated to agency subordinates, the Committee’s regulated entities as well as the general public are likely to benefit.

Qualified agency staff, or individual Committee members, who would be used as agency subordinates are likely to have more flexible schedules which would allow them to convene fact finding proceedings more quickly than if the entire Committee had to find time to meet. Because of this, rules that allow delegation to agency subordinates would likely result in disciplinary cases being resolved in a more timely manner. Individuals who have filed complaints against a licensee benefit from this regulatory change because these individuals will have their complaints resolved more quickly. The general public will likely, because of this regulatory change, have more expeditious access to information (disciplinary hearing outcomes) which might affect their health care decisions. Regulated entities will likely also benefit if disciplinary cases against them can be resolved more quickly. If they are innocent of any wrongdoing, quicker proceedings will allow them to clear their names more quickly. If, on the other hand, regulants have transgressed the rules that govern nurse practitioners, fact finding by an agency subordinate will allow them to get, and therefore finish, their punishment more quickly.

DHP reports that costs associated with fact finding proceedings may slightly decrease because of the proposed regulation. Full Committee meetings, for instance, would be less likely to be extended to accommodate disciplinary proceeding that might more appropriately be handled by an agency subordinate.  This will save the Committee members time and will save the agency the costs associated with organizing the Committee meeting for an extended time.

Businesses and Entities Affected. This proposed regulatory change will likely affect any Committee regulants who are, or will be, the subject of disciplinary proceedings.  Last year, the Committee presided over two such proceedings. Other individuals who have an interest in the outcome of disciplinary proceedings will likely also be affected.

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory change.

Projected Impact on Employment. This proposed regulatory change will likely not affect employment in the Commonwealth.

Effects on the Use and Value of Private Property. This proposed regulation will likely have no substantive impact on the use or value of private property in the Commonwealth.

Small Businesses: Costs and Other Effects. Small businesses in the Commonwealth are unlikely to incur any extra expenses on account of this proposed regulatory change.

Small Businesses: Alternative Method that Minimizes Adverse Impact. Small businesses in the Commonwealth are unlikely to incur any extra expenses on account of this proposed regulatory change.

Real Estate Development Cost. This proposed regulation is unlikely to affect real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Boards of Nursing and Medicine concur with the analysis of the Department of Planning and Budget for the proposed regulation, 18VAC90-30, Regulations Governing the Licensure of Nurse Practitioners, relating to delegation of informal fact-finding proceedings to an agency subordinate.

Summary:
The amendments establish the criteria for delegation, including the decision to delegate at the time of a probable cause determination, the types of cases that may be delegated, and the individuals who may be designated as agency subordinates.
18VAC90-30-240. Delegation of proceedings.
A. Decision to delegate. In accordance with §54.1-2400 (10) of the Code of Virginia, the Committee of the Joint Boards of Nursing and Medicine (committee) may delegate an informal fact-finding proceeding to an agency subordinate upon determination that probable cause exists that a nurse practitioner may be subject to a disciplinary action.
B. Criteria for delegation. Cases that involve intentional or negligent conduct that caused serious injury or harm to a patient may not be delegated to an agency subordinate, except as may be approved by the chair of the committee.
C. Criteria for an agency subordinate.
1. An agency subordinate authorized by the committee to conduct an informal fact-finding proceeding may include current or past board members and professional staff or other persons deemed knowledgeable by virtue of their training and experience in administrative proceedings involving the regulation and discipline of health professionals.
2. The Executive Director of the Board of Nursing shall maintain a list of appropriately qualified persons to whom an informal fact-finding proceeding may be delegated.
3. The committee may delegate to the executive director the selection of the agency subordinate who is deemed appropriately qualified to conduct a proceeding based on the qualifications of the subordinate and the type of case being heard.
VA.R. Doc. No. R08-829; Filed September 26, 2007, 9:35 a.m.
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