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TITLE 20. PUBLIC UTILITIES AND TELECOMMUNICATIONS

STATE CORPORATION COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation: 20VAC5-417. Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers (amending 20VAC5-417-10, 20VAC5-417-50).
Statutory Authority: §12.1-13 of the Code of Virginia.

Effective Date: October 9, 2007. 

Agency Contact: Katie Cummings, Deputy Director, Communications Division, State Corporation Commission, P.O. Box 1197, 1300 E. Main St., Richmond, VA 23218, telephone (804) 371-9101, FAX (804) 371-9069, or email katie.cummings@scc.virginia.gov.

Summary:
The amendments incorporate changes in the telecommunications marketplace since these sections were last approved on April 9, 2003, in Case No. PUC-2002-00115.
The regulations reflect incorporation of additional definitions, implementation of price ceilings for intrastate switched access rates, and a transitional period to implement the access charge ceilings as requested by the commission from the previous case. The changes also provide competitive local exchange carriers shortened tariff filing intervals; relaxation of the current price ceilings; and pricing flexibility for all but basic telephone service, associated service charges, and switched access charge rates.
Changes from the proposed regulation clarify that any deregulatory or detariffing treatment granted to an ILEC will be applicable to comparable services, class of customers or geographic areas of the new entrants. Also, additional clarification sets forth the timing of required access charge changes pursuant to a commission order.
AT RICHMOND, SEPTEMBER 27, 2007

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. PUC-2007-00033

Ex Parte: Amendment of Rules Governing

the Certification and Regulation of

Competitive Local Exchange Carriers

FINAL ORDER
On April 30, 2007, the State Corporation Commission ("Commission") issued an Order that established this proceeding for the purpose of amending the Commission's Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers ("CLECs"), 20 VAC 5-417-10 et seq. ("CLEC Rules"). The proposed rules in this case amend 20 VAC 5-417‑10 (Definitions) and 20 VAC 5-417‑50 (Regulation of new entrants providing local exchange telecommunications services).1
On June 20, 2007, the following interested persons submitted comments on the proposed rules: NTELOS Network Inc.; Level 3 Communications, LLC ("Level 3"); AT&T Communications of Virginia, LLC and TCG Virginia, Inc.; Cox Virginia Telcom, Inc.; Verizon Virginia Inc., Verizon South Inc., and MCImetro Access Transmission Services of Virginia, Inc.; and the Office of the Attorney General's Division of Consumer Counsel.

On July 19, 2007, the Commission's Staff ("Staff") filed comments on the proposed rules that, among other things, summarized the comments filed by interested persons and recommended changes to 20 VAC 5-417‑50 C, E2, E4, and G.

On August 1, 2007, Level 3 filed a Motion for Leave to File Reply to Staff Comments ("Motion for Leave") and a Reply to Staff Comments. No objection was filed to the Motion for Leave.

NOW THE COMMISSION, upon consideration of this matter, is of the opinion and finds that the revisions to the CLEC Rules approved herein are just and reasonable.

The revisions to 20 VAC 5-417‑10 (Definitions) provide appropriate clarification for implementing and administering the CLEC Rules and are reasonable.

The revisions to 20 VAC 5-417‑50 (Regulation of new entrants providing local exchange telecommunications services), including the additional language recommended by the Staff, provide CLECs with appropriate requirements and flexibility regarding pricing, services, notice, and filings and are reasonable.

The revisions to 20 VAC 5-417‑50 (Regulation of new entrants providing local exchange telecommunications services), including the additional language recommended by the Staff, appropriately allow CLECs to request pricing structures or rates that do not conform to the rules and are reasonable.  In addition, we further modify section K thereof to clarify that a CLEC may offer individual customer pricing in a competitive bid or a competitive procurement situation.

The revisions to 20 VAC 5-417‑50 (Regulation of new entrants providing local exchange telecommunications services), including the additional language recommended by the Staff, appropriately addresses the disparity between Verizon's intrastate access rates and CLECs' intrastate access rates and result in just and reasonable intrastate access rates for CLECs.  Furthermore, we find that it is reasonable to remove the second sentence from proposed rule 20 VAC 5-417-50 E.1.c.  This particular subsection establishes a just and reasonable intrastate access rate of $.029 per minute for a transition period from December 1, 2007 through March 30, 2008.  We conclude that, as with the other parts of the rules adopted today, this transition rate should apply to all CLECs.

Also, our Order establishing this proceeding did not provide for replies to the Staff Report, and we deny Level 3's Motion for Leave.

Finally, as noted in our April 13, 2007 Order establishing this proceeding, the fact that the changes to intrastate access rates required herein are limited to CLECs does not represent a finding that no changes are warranted for ILECs' intrastate access rates. Indeed, any proposed changes to intrastate access rates for ILECs will be considered in one or more separate proceedings.

Accordingly, IT IS HEREBY ORDERED THAT:

(1) We hereby adopt the revised Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers (Chapter 417), appended hereto as Attachment A, effective on and after October 9, 2007.

(2) The Commission's Division of Information Resources shall forward this Final Order and the rules adopted herein to the Registrar of Virginia for publication in the Virginia Register of Regulations.

(3) Level 3's Motion for Leave is hereby denied.

(4) This case is dismissed.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to:  Mark Keffer, Esquire, AT&T Communications of Virginia, 2nd Floor, Room D-C3.201, 3033 Chain Bridge Road, Oakton, Virginia 22185; Mary McDermott, NTELOS Network Inc., Sr. V.P. Legal & Regulatory, 401 Spring Lane, Suite 300, P.O. Box 1990, Waynesboro, Virginia 22980; Ashley C. Beuttel, Assistant Attorney General, Office of Attorney General, Division of Consumer Counsel, 900 East Main Street, 2nd Floor, Richmond, Virginia 23219; Cliona M. Robb, Esquire, Christian & Barton, L.L.P., 909 East Main Street, Suite 1200, Richmond, Virginia 23219-3095; Eric M. Page, Esquire, LeClair Ryan P.C., Riverfront Plaza East Tower, 951 Byrd Street, 8th Floor, P.O. Box 2499, Richmond, Virginia 23218-2499; Lydia R. Pulley, General Counsel, and Secretary, Verizon Virginia Inc., 600 East Main Street, 11th Floor, Richmond, Virginia 23219-2441.



1. The Commission published notice of the proposed rules as classified advertising in newspapers of general circulation throughout the Commonwealth of Virginia and forwarded the proposed rules to the Registrar of Virginia for publication in the Virginia Register of Regulations.
20VAC5-417-10. Definitions. 

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Attestation" means a written statement regarding compliance with a requirement or condition contained in this chapter, signed by an officer, director, or comparable official of the applicant or new entrant.

"Basic telephone service" means the customer's dial tone line and local usage. Local usage can be purchased on a flat rate, measured, or on a per message basis, or some combination thereof.
"Bundled service" means a designated group of services or products offered to customers at a package or set price. A bundled service may consist of regulated and nonregulated services or products.
"Casual user service" means a local exchange telecommunications service of a competitive local exchange carrier or municipal local exchange carrier that does not require a customer to actively subscribe or contract with the competitive local exchange carrier or municipal local exchange carrier to use the service. For example, these services may require alternate billing arrangements such as a calling card to use the service.

"Commission" means the State Corporation Commission.
"Competitive local exchange carrier" ("CLEC") means an entity, other than a locality, certificated to provide local exchange telecommunications services in Virginia after January 1, 1996, pursuant to §56-265.4:4 of the Code of Virginia. An incumbent local exchange carrier shall be considered a CLEC in any territory that is outside the territory it was certificated to serve as of December 31, 1995, for which it obtains a certificate to provide local exchange telecommunications services on or after January 1, 1996.

"Customer" means any person, firm, partnership, corporation, or lawful entity that purchases local exchange telecommunications services.

"Incumbent local exchange carrier" or "incumbent" ("ILEC") means a public service company providing local exchange telecommunications services in Virginia on December 31, 1995, pursuant to a certificate of public convenience and necessity, or the successors to any such company.

"Individual customer pricing" means the offering of service or services to a specific customer at rates, terms, or conditions provided through an agreement instead of pursuant to tariff.
"Interconnection" means the point of interface between local exchange carriers' networks. Interconnection can be achieved at different points of the network.

"Interexchange carrier" ("IXC") means a carrier that provides intrastate interexchange long distance telephone service.
"Interstate service" means service that originates in one state and terminates in another state.
"Intrastate service" means service that originates and terminates within a state.
"Local exchange carrier" ("LEC") means a certificated provider of local exchange telecommunications services, whether an incumbent or new entrant.

"Local exchange telecommunications services" means local exchange telephone service as defined by §56-1 of the Code of Virginia.

"Locality" means a city, town, or county that operates an electric distribution system in Virginia.

"Municipal local exchange carrier" ("MLEC") means a locality certificated to provide local exchange telecommunications services pursuant to §56-265.4:4 of the Code of Virginia.

"New entrant" means a CLEC or an MLEC.

"Promotion or promotional rates" means an offering of limited duration that reduces, waives, or otherwise modifies applicable tariffed rates, terms, or conditions.
"Service charges" means charges associated with work activities performed by the LEC in conjunction with providing service. These include, but are not limited to, charges for installation, activation, order processing, line restoration, maintenance visits, or changes in service.
"Switched access charges" means the per minute rates billed by LECs to IXCs or other LECs for the use of the LEC's network when an end user makes or receives a long distance call.
20VAC5-417-50. Regulation of new entrants providing local exchange telecommunications services. 

A. Unless otherwise allowed by the commission, tariffs are required for all local exchange telecommunications service offerings except those that are comparable to "competitive" offerings of any ILEC that does not require tariffs.

B. A new entrant that has received certification to provide local exchange telecommunications services shall, prior to offering such services, submit its proposed initial tariffs to the Division of Communications. A new entrant shall not offer any local exchange telecommunications services until its tariffs have been accepted by the Division of Communications and are effective.

C. A new entrant may petition the commission to consider deregulation or detariffing treatment for any of its specific service offerings. [ Any deregulatory or detariffing treatment for any comparable service, class of customers, or geographic area granted to an ILEC shall be applicable to a new entrant under like conditions. ]

D. Unless otherwise allowed by the commission, prices for local exchange telecommunications services provided by a new entrant basic telephone service and associated service charges, not purchased as part of a bundled service, shall not exceed the highest of the comparable tariffed services provided by the or applicable ceiling rates, as determined by the commission, of an incumbent local exchange carrier or carriers in the same local serving areas service territory. Price ceilings shall be the highest tariffed rates as of January 1, 1996, for comparable services of any ILEC serving the local service area of the new entrant. Price ceilings for a new entrant shall be increased if the highest tariffed rate of an incumbent is raised through applicable regulatory procedures. Unless otherwise determined by the commission, price decreases for an incumbent's service, whether initiated by the carrier or adopted by the commission, shall not require a corresponding decrease in the price ceilings applicable to the new entrant. Tariff changes pursuant to this price ceiling plan shall be implemented as follows:
1. Price decreases shall become effective on a minimum of one day's written notice to the Division of Communications.
2. Price increases below ceiling rates shall become effective after 30 days' written notice is provided to the Division of Communications and affected customers.
a. Written notice to affected customers shall be provided through bill inserts, bill messages, or direct mail.
b. Notice for price increases for a casual user or nonsubscriber service shall be provided through publication once as display advertising in newspapers having general circulation in the areas served by the new entrant. Display advertising shall only be used for notice for casual user or nonsubscriber services unless otherwise authorized by the commission.
c. A copy of the customer notice, the date or dates of such notification, and proof of publication, if applicable, shall be included with the notice to the Division of Communications.
d. A proposed rate increase below ceiling rates, if there are no current customers, shall not require customer notice. The notice to the Division of Communications shall include an attestation by the new entrant that it has no customers.
E. A new entrant may petition the commission for approval of pricing structures or rates that do not conform with the price ceilings. The new entrant shall provide appropriate documentation and rationale to support any request. The commission may permit such alternative pricing structures and rates unless there is a showing the public interest will be harmed. 1. Beginning December 1, 2007, unless otherwise allowed by the commission, prices for a new entrant's intrastate access services shall not exceed the highest of the following:
a. The new entrant's comparable interstate switched access charge rates.
b. The aggregate intrastate switched access charge rates of the ILEC in whose service territory the new entrant is providing service. A new entrant may utilize a blended or composite rate to reflect applicable price ceilings of more than one ILEC or to reflect an alternative rate structure to the ILEC.
c. An intrastate switched access charge benchmark rate of $.029 per minute for a transition period from December 1, 2007, through March 30, 2008. [ Under subdivision E 1 c, a new entrant may not exceed its intrastate switched access rates in effect on May 1, 2007. ] Effective April 1, 2008, [ this ] subdivision [ E 1 c ] no longer applies.
2. A new entrant may be required to submit supporting documentation to justify its [ switched access ] rates [ and , ] structure [ , and appropriate functions ] to the Division of Communications.
3. Unless otherwise ordered by the commission, if an ILEC lowers its switched access charges on its own, such reductions shall not be reflected in applicable price ceilings and a new entrant is not required to adjust its rates in such circumstances.
4. If an ILEC lowers switched access charges pursuant to a commission order, a new entrant shall have 90 days to adjust [ and implement ] its switched access rates to correspond to the new applicable price ceiling. [ Applicable access tariffs shall be filed with the Division of Communications at least 10 days prior to the effective date. ] The commission may approve an alternative implementation schedule for a new entrant or new entrants to adjust their switched access rates.
F. The price ceiling requirements shall not apply to a new entrant's services: (i) that are comparable to services classified as competitive Tariff changes for the incumbent; or (ii) that have been provided regulatory treatment different than that specified by this chapter. local exchange telecommunications services of new entrants shall be implemented as follows:
1. Price decreases shall be noticed to the Division of Communications no later than three days after the effective date.
2. Price increases shall become effective after at least 30 days' written notice is provided to affected customers and at least seven business days' written notice to the Division of Communications.
a. Written notice to affected customers shall be provided through bill inserts, bill messages, or direct mail.
b. Notice for price increases for a casual user or nonsubscriber service shall be provided through publication once as display advertising in newspapers having general circulation in the areas served by the new entrant. Display advertising shall only be used for notice for casual user or nonsubscriber services unless otherwise authorized by the commission.
c. A copy of the customer notice, the date or dates of such notification, and proof of publication, if applicable, shall be included with the notice to the Division of Communications.
d. An allowable rate increase, if there are no current customers, shall not require customer notice. The notice to the Division of Communications shall include an attestation by the new entrant that it has no customers.
3. New service offerings shall become effective after at least three business days' written notice to the Division of Communications.
4. Administrative or nonprice changes shall become effective after at least three business days' written notice to the Division of Communications.
5. A new entrant, subject to prior approval of the Division of Communications, may seek to file tariff changes in less than the prescribed timeframe stated above.
G. Tariff filings and revisions shall be submitted to A new entrant may petition the Director commission for approval of the Division of Communications and shall include an original and two copies pricing structures or rates that do not conform with price ceiling requirements in subsections D and E. The new entrant shall provide appropriate documentation and rationale to support any request. The commission may permit such alternative pricing structures and rates [ unless there is a showing that if ] the public interest will [ not ] be harmed.
H. Tariffs for new services offered Unless otherwise ordered by a new entrant that are the commission, price ceiling requirements shall not comparable apply to services classified as competitive for the incumbent or for which the commission has not provided regulatory treatment different a new entrant's services other than that those specified by this chapter shall be filed with 30 days' prior notice to the commission in subsections D and E of this section. Price decreases for these services shall become effective on a minimum of one day's notice to the commission. Price increases shall become effective after 30 days' prior notice to the Division of Communications and affected customers in the manner prescribed by subdivision D 2 of this section.
I. A new entrant may, pursuant to §56-481.2 of Tariff filings and revisions shall be submitted to the Code Director of Virginia, submit an alternative regulatory plan for the commission's consideration in the applicant's certification proceeding or at a later date if it desires regulation different from that specified in this section [ the ] Division of Communications and shall include an original and two copies.

J. A new entrant providing may, for a specified period of time, offer promotional rates, terms, or conditions for its local exchange telecommunications services shall not abandon or discontinue such services except as prescribed offerings that differ from the rates, terms, or conditions in 20VAC5-423, Rules Governing the Discontinuance of Local Exchange Telecommunications Services Provided by Competitive Local Exchange Carriers its tariffs. Promotions may be submitted by letter and become effective after at least three business days' written notice to the Director of the Division of Communications.
K. An MLEC A new entrant may petition the commission offer individual customer pricing for authority to include a subsidy in any of its local exchange telecommunications services to a customer that may differ from those in its tariffs in a competitive bid [ or procurement ] situation. The commission may approve such a subsidy if it is deemed new entrant shall retain records of any such agreements and make same available to be in the public interest the Division of Communications upon request. Any commission approved subsidy may not result in a price for the service lower than the price for the same service charged by the ILEC provider in the area.
L. A new entrant requesting authority to expand its geographic service territory not covered by its existing certificate shall file a petition with the commission may, pursuant to §56-481.2 of the Code of Virginia, submit an alternative regulatory plan for the commission's consideration in the applicant's certification proceeding or at a later date if it desires regulation different from that specified in this section.

M. A new entrant providing local exchange telecommunications services shall not abandon or discontinue such services except as prescribed in 20VAC5-423, Rules Governing the Discontinuance of Local Exchange Telecommunications Services Provided by Competitive Local Exchange Carriers.
N. An MLEC may petition the commission for authority to include a subsidy in any of its local exchange services. The commission may approve such a subsidy if it is deemed to be in the public interest. Any [ commission-approved ] subsidy [ approved by the commission ] may not result in a price for the service lower than the price for the same service charged by the ILEC provider in the area.
O. A new entrant requesting authority to expand its geographic service territory not covered by its existing certificate shall file a petition with the commission.
VA.R. Doc. No. R08-756; Filed September 28, 2007, 2:42 p.m. 
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