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TITLE 4. CONSERVATION AND NATURAL RESOURCES

MARINE RESOURCES COMMISSION 

Final Regulation

Title of Regulation: 4VAC20-260. Pertaining to Designation of Seed Areas and Clean Cull Areas (amending 4VAC20-260-10, 4VAC20-260-20, 4VAC20-260-30, 4VAC20-260-40, 4VAC20-260-60, adding 4VAC20-260-35).
Statutory Authority: §§28.2-201 and 28.2-507 of the Code of Virginia.

Effective Date: October 1, 2007.

Agency Contact: Brandy L. Battle, Agency Regulatory Coordinator, Marine Resources Commission, 2600 Washington Ave., 3rd Floor, Newport News, VA 23607, telephone (757) 247-2248, FAX (757) 247-2002, or email brandy.battle@mrc.virginia.gov.

Summary:
The amendments establish for the Lower Rappahannock River a maximum cull size of 4-1/4 inches for harvested oysters, culling tolerances and standards, and stricter penalties for the 2007-2008 public oyster harvest season.
CHAPTER 260 

PERTAINING TO THE CULLING OF OYSTERS DESIGNATION OF SEED AREAS AND CLEAN CULL AREAS
4VAC20-260-10. Purpose.

The purpose of this chapter is to establish clean cull and seed areas, culling requirements (minimum and maximum size limit limits) and inspection procedures which that will provide protection for the public oyster beds, rocks, and shoals in Virginia's tidal waters.

4VAC20-260-20. Designation of seed areas and clean cull areas.

A. Seed areas. The following natural public oyster beds, rocks, or shoals are designated for the harvest of seed oysters: 

1. Seaside of Eastern Shore. All of the public oyster grounds on the eastern side of Accomack and Northampton Counties on Virginia's Eastern Shore. 
2. 1. James River. All of the public oyster grounds in the James River and its tributaries above a line drawn from Cooper's Creek in Isle of Wight County on the south side of the James River to a line in a northeasterly direction across the James River to the Newport News municipal water tank located on Warwick Boulevard between 59th and 60th Streets Street in the City of Newport News, excluding the Jail Island and Point of Shoals Clean Cull areas and the Deep Water Shoal State Repletion Seed Area. 

3. 2. Deep Water Shoal State Repletion Seed Area in the James River (574.66 acres). Beginning at a point approximately 530 feet west of Deep Water Shoal Light, said point being Corner 1 as located by Virginia State Plane Coordinates, South Zone, NAD 1927, North 302,280.00, East 2,542,360.00; thence North Azimuth 30°49'59", 4,506.99 feet to Corner 2, North 306,150.00, East 2,544,670.00; thence North Azimuth 135°08'57", 5,430.60 feet to Corner 3, North 302,300.00, East 2,548,500.00; thence North Azimuth 212°13'54", 3,487.42 feet to Corner 4, North 299,350.00, East 2,546,640.00; thence North Azimuth 269°10'16", 2,765.29 feet to Corner 5, North 299,310.00, East 2,543,875.00; thence North Azimuth 332°58'26", 3,334.09 feet to Corner 1, being the point of beginning. (Map 1) 

B. Clean cull areas. All natural public oyster beds, rocks, or shoals in the tidal waters of Virginia, except those designated by the Marine Resources Commission as seed areas shall be considered clean cull areas. 

Two areas within the James River Seed Area are set aside as clean cull areas and are described as follows: 
1. Jail Island Clean Cull Area (1,342.23 acres). Beginning at a point approximately 2,000 feet southwest of the shore of Mulberry Island at Point A as located by Virginia State Plane Coordinates, South Zone, NAD 1927 North 281,468.20, East 2,558,879.7; thence North Azimuth 131°26'56", 8,422.95 feet to Corner 1B, North 275,892.62, East 2,565,193.09, then North Azimuth 210°28'11", 3,468.98 feet to Corner 628, North 272,902.72, East 2,563,434.03, thence North Azimuth 309°07'41", 9,174.96 feet to Corner 629, North 278,692.63, East 2,556,316.67, then North Azimuth 39°40'29", 1,777.88 feet to Corner 22, North 280,061.03, East 2,557,451.72, then North Azimuth 311°26'22", 13,325.00 feet to Corner 3, North 288,879.88, East 2,547,462.55, thence North Azimuth 45°25'14", 2,004.82 feet to Corner 4, North 290,287.06, East 2,548,890.54, thence North Azimuth 131°26'22", 13,325.00 feet to Point A, being the point of beginning. (Map 2) 
Additional Clean Cull Area (Jail Island) (227.19 acres). Beginning at a point, Corner 4 (being the northernmost corner on existing Jail Island Clean Cull Area) as located by Virginia State Plane Coordinates, South Zone, NAD 1927 (feet) North 290,287.06, East 2,548,890.54; thence North Azimuth 222°25'14", 2,004.82 feet to Corner 3 (a point on existing Jail Island Clean Cull Area) North 288,879.88, East 2,547,462.55; thence North Azimuth 296°26'55", 4,468.22 feet to Channel Light 24 North 290,870.0, East 2,543,462.0; thence North Azimuth 54°57'40", 825.34 feet to the Southernmost Mulberry Point Reef "Danger" Piling, North 291,343.85, East 2,544,137.75; thence North Azimuth 54°57'40", 3,103.87 feet to Corner 836, North 292,652.03, East 2,546,003.33; thence North Azimuth 128°18'48", 752.48 feet to Corner 33, North 292,185.52, East 2,546,593.75; thence North Azimuth 128°19'00", 1,778.27 feet to Corner 1, North 291,082.98, East 2,547,988.97; thence North Azimuth 131°26'19", 1,202.63 feet to Corner 4, being the point of beginning. (Map 4) 
2. Point of Shoals Clean Cull Area (Baylor Acres—820 acres). Beginning at Channel Light #7 and continuing along the south side of channel to Tylers Beach to Channel Light #1 at entrance to Tylers Beach Channel, thence North Azimuth 101°08'43", 8,417 feet to an intersection corner near east end of Long Rock, Latitude 37°04'28.2", Longitude 76°37'37.5", thence North Azimuth 205°11'49", 9,604 feet to Day Marker #4, Latitude 37°03'03.17", Longitude 76°38'30", extending on same Azimuth line to other private ground. This area excludes any private leases within the outlined area. (Map 3) 
Additional Clean Cull Area near Point of Shoals (3,800 acres). Beginning at Buoy 16 Latitude 37°04'22", Longitude 76°36'14.5", thence North Azimuth 148°10'48", 7,230.86 feet to buoy 12 Latitude 37°03'20.5", Longitude 76°35'29" ; thence southerly to Mogarts Beach; thence westerly along the shore to the inshore corner of the westernmost inshore private oyster lease corner; thence north and westerly along the offshore line of private oyster lease lines to an intersection with a line extending inshore from Day Marker 4 along a North Azimuth of 205°11'49" ; thence along this same extended line a North Azimuth 25°11'49" through Day Marker 4 Latitude 37°03'17", Longitude 76°38'30" to an intersection point near the east end of Long Rock, 9,604 feet from Day Marker 4, said intersection point being Latitude 37°04'28.2", Longitude 76°37'37.5" ; thence North Azimuth 94°11'07", 6,755.01 feet to Buoy 16, being the point of beginning. (This area excludes any private leases within the outlined area.) (Map 5) 


EDITOR'S NOTE: Maps 2, 3, 4, and 5 are being stricken from the regulation.

4VAC20-260-30. Minimum cull size.

In order to encourage a continued supply of marketable oysters, minimum size limits are hereby established. Undersized oysters and/or or shells shall be returned immediately to their natural beds, rocks, or shoals where taken. When small oysters are adhering so closely to the shell of the marketable oyster as to render removal impossible without destroying the young oyster, then it shall not be necessary to remove it. Allowances for undersized oysters and shells incidentally retained during culling are found in 4VAC20-260-40.

1. Oysters taken from clean cull areas shall not have shells less than three inches in length.

2. In the James River seed areas, there shall be no size limit on oysters harvested for replanting as seed oysters and seed oysters shall not be marketed for direct consumption.

3. In the James River seed areas, the shells of oysters harvested for direct consumption shall not be less than three inches in length.

4. On the seaside of Eastern Shore seed area, the shells of oysters marketed for direct consumption shall not be less than three inches in length. (Oysters marketed as seed oysters shall have no size limit.)
5. In the Rappahannock River, the shells of oysters harvested for direct consumption, from the areas known as Russ' Rock and Carter's Rock, shall not be less than 2-1/2 inches in length.

4VAC20-260-35. Maximum cull size in the Rappahannock River.
In order to protect potentially disease tolerant oysters in the Lower Rappahannock River, maximum size limits are hereby established. In the Lower Rappahannock River, Rotation Areas 1 through 6, oysters larger than the maximum size limit shall either be collected by the Marine Resources Commission or returned immediately to the natural beds, rocks, or shoals when taken. Allowance for oversized oysters and shells incidentally retained during culling are described in 4VAC20-260-40.
Oysters taken for direct human consumption from Rotation Areas 1 through 6 in the Lower Rappahannock River shall not have shells greater than 4-1/4 inches in length.
4VAC20-260-40. Culling tolerances or standards.

A. In the clean cull areas, except the Lower Rappahannock River, Rotation Areas 1 through 6, if more than one four-quart measure of undersized oysters or shells is found per bushel inspected, it shall constitute a violation of this chapter.

B. In the Lower Rappahannock River, Rotation Areas 1 through 6, if more than one four-quart measure of undersized or oversized oysters or shells is found per bushel inspected, it shall constitute a violation of this chapter.
B. C. In the James River seed areas, if more than one six-quart measure of shells is found per bushel of seed oysters inspected, it shall constitute a violation of this chapter.

C. D. In the James River seed areas, if more than one four-quart measure of undersized oysters or shells are found per bushel of clean cull oysters inspected, it shall constitute a violation of this chapter.

D. E. On the seaside of Eastern Shore seed areas, if more than one four-quart measure of undersized (less than three inches) oysters and shell is found per bushel of oysters to be marketed for direct consumption, it shall constitute a violation of this chapter.

4VAC20-260-60. Penalty.

A. As set forth in §§28.2-510 and 28.2-511 of the Code of Virginia, any person, firm, or corporation violating any provision of this chapter except 4VAC20-260-50 C shall be guilty of a Class 3 misdemeanor.

B. As set forth in §28.2-526 of the Code of Virginia, any person violating any provision of 4VAC20-260-50 C of the chapter shall be guilty of a Class 1 misdemeanor. 

C. In addition to the penalty set forth by §28.2-903 of the Code of Virginia, any person violating any provisions of this chapter shall return all oysters in possession to the water and shall cease harvesting on that day. All harvesting apparatus of the person in violation of this chapter shall be subject to seizure, and pursuant to §28.2-232 of the Code of Virginia, that person shall be subject to the immediate forfeiture of all oyster licenses and permits until appearing before the Marine Resources Commission.
VA.R. Doc. No. R08-970; Filed October 1, 2007, 9:39 a.m.
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