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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

JOINT BOARDS OF NURSING AND MEDICINE

Fast-Track Regulation

Title of Regulation: 18VAC90-40. Regulations for Prescriptive Authority for Nurse Practitioners (amending 18VAC90-40-100). 
Statutory Authority: §§54.1-2400 and 54.1-2957.01 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled. 

Public comments: Public comments may be submitted until 5 p.m. on December 26, 2007.

Effective Date: January 11, 2008. 

Agency Contact: Jay P. Douglas, R.N., Executive Director, Board of Nursing, 9960 Mayland Drive, Suite 300, Richmond, VA 23233-1463, telephone (804) 367-4515, FAX (804) 527-4455, or email jay.douglas@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations. Section 54.1-2957.01 of the Code of Virginia establishes the requirements for supervision of physicians for nurse practitioners exercising prescriptive authority.

Purpose: The purpose of the action is to clarify the requirements for physician supervision, site visits and chart reviews of nurse practitioners prescribing medications to patients. Currently, there is some confusion about the requirement of law and regulation in regard to the requirement for the physician to regularly practice in the same location where the nurse practitioner with prescriptive authority is practicing. The law allows physicians in public health, federally funded clinics or nonprofit health clinics to either practice in the same location or make site visits to that location; physicians who supervise nurse practitioners in private practices must regularly practice in that same location. With the expansion of practices into retail settings, that requirement of law and regulation needed to be further specified to prevent situations in which the practice of a nurse practitioner is not appropriately and legally supervised by a physician in accordance with a practice agreement. Such a clarification is necessary to protect the health and safety of patients who may be receiving care under such agreements.

Rationale For Using Fast-Track Process: The boards have determined that a fast-track process is appropriate because there are no substantive changes proposed. The amendments are intended to restate current requirements in a reorganized format that should be less confusing and lead to clearer understanding and compliance.

Substance: The supervision and site visit requirements are separated into two subsections for practices in public health or nonprofit clinics and for practices in private settings. The physician providing supervision in a private practice is required to regularly practice in the same location as the nurse practitioner; but in other settings, the physician is allowed to make regular site visits.

Issues: The primary advantage to the public is greater oversight and protection by clarifying that a physician supervising the prescriptive authority of a nurse practitioner must regularly practice in the same location. The supervision cannot be remote or electronic; the law and regulation requires the physician to regularly practice at the location where patients are being seen by the nurse practitioner to ensure appropriate prescribing and care are being given. There are no disadvantages to the public.

The primary advantage to the agency and the Commonwealth is greater clarity of the regulations and consistency with the Code to reduce the confusion and misinterpretation by some who have read the rules incorrectly.

This clarification has been given verbally to corporate entities who have inquired about setting up nurse practitioners in clinics set in retail locations. The law and regulation clearly provide that a separate practice setting may not be established for the nurse practitioner, but there may continue to be a lack of understanding about the requirement for physician oversight.

Department of Planning and Budget's Economic Impact Analysis: 
Summary of the Proposed Amendments to Regulation

The Boards of Nursing and Medicine (Boards) propose to amend their Regulations Governing Prescriptive Authority for Nurse Practitioners to clarify supervision requirements for certified nurse midwives and nurse practitioners who are "employed by or under contract with local health departments, federally funded comprehensive primary care clinics or non-profit health care clinics."

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Currently, requirements for supervision of certified nurse midwives and nurse practitioners who are "employed by or under contract with local health departments, federally funded comprehensive primary care clinics or non-profit health care clinics" are listed as an exception to the general provision of this regulation which prohibits the establishment of separate practice settings for nurse practitioners and their supervising physicians. The Boards propose to amend these regulations so that requirements (for the individuals covered by the current exception) are moved to a separate section.  The Boards also propose to amend the language of these, now separate requirements, to clarify that only nurse practitioners and certified nurse midwives who work for the listed, mostly public, entities may work in a setting that is separate from that of their supervising physicians.

None of the changes that the Boards are proposing represent a change in current practice. The current language of these regulations seems to be clear in prohibiting private nurse practitioners from practicing in a separate setting from their supervising physicians. The Boards are seeking to further separate and clarify this rule, however, because they have had inquiries from entities who believed such practice was allowed. Because these amendments do not represent a change in current practice, regulated individuals will likely not incur any costs on account of this regulatory action. To the extent that current rules seemed opaque to any interested party, these amendments should provide the benefit of clarity.

Businesses and Entities Affected. The Department of Health Professions (DHP) reports that 2,973 nurse practitioners in the Commonwealth currently have prescriptive authority.  DHP does not know the exact number of nurse practitioners who work in the public settings listed in the regulations, but reports that their numbers are likely a small fraction of the 2,973.

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory action.

Projected Impact on Employment. This regulatory action will likely have no impact on employment in the Commonwealth.

Effects on the Use and Value of Private Property. This regulatory action will likely have no affect on the use or value of private property in the Commonwealth.

Small Businesses: Costs and Other Effects. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Small Businesses: Alternative Method that Minimizes Adverse Impact. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Real Estate Development Costs. This regulatory action will likely have no affect on real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Boards of Nursing and Medicine concur with the analysis of the Department of Planning and Budget for the proposed regulation, 18VAC90-40, Regulations for Prescriptive Authority for Nurse Practitioners, relating to clarification of requirements for supervision.

Summary:
The amendments clarify the supervision requirements for the practice of nurse practitioners within local health departments, federally funded clinics or nonprofit health clinics by distinguishing those requirements for supervision from those for nurse practitioners in other practice settings.
18VAC90-40-100. Supervision and site visits.

Physicians A. In accordance with §54.1-2957.01 of the Code of Virginia, physicians who enter into a practice agreement with a nurse practitioner for prescriptive authority shall: 1. Supervise supervise and direct, at any one time, no more than four nurse practitioners with prescriptive authority.

2. Regularly B. Except as provided in subsection C of this section, physicians shall regularly practice in any location in which the licensed nurse practitioner exercises prescriptive authority.

1. A separate practice setting may not be established for the nurse practitioner. Exceptions to this requirement are as follows:
a. A separate office practice may be established for a certified nurse midwife or for a nurse practitioner employed by or under contract with local health departments, federally funded comprehensive primary care clinics, or nonprofit health care clinics or programs.
b. Physicians who do not regularly practice at the same location with the nurse practitioner and who provide supervisory services to such separate practices shall make regular site visits for consultation and direction for appropriate patient management. The site visits shall occur in accordance with the practice agreement, but no less frequently than once a quarter.
3. Conduct 2. A supervising physician shall conduct a monthly, random review of patient charts on which the nurse practitioner has entered a prescription for an approved drug or device.

C. Physicians who practice with a certified nurse midwife or with a nurse practitioner employed by or under contract with local health departments, federally funded comprehensive primary care clinics, or nonprofit health care clinics or programs shall:
1. Either regularly practice at the same location with the nurse practitioner or provide supervisory services to such separate practices by making regular site visits for consultation and direction for appropriate patient management. The site visits shall occur in accordance with the protocol, but no less frequently than once a quarter.
2. Conduct a monthly, random review of patient charts on which the nurse practitioner has entered a prescription for an approved drug or device.
VA.R. Doc. No. R08-816; Filed November 5, 2007, 5:18 p.m.
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