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TITLE 22. SOCIAL SERVICES

DEPARTMENT OF REHABILITATIVE SERVICES

Proposed Regulation

Title of Regulation: 22VAC30-10. Public Participation Guidelines (amending 22VAC30-10-10, 22VAC30-10-20, 22VAC30-10-40, 22VAC30-10-50).
Statutory Authority: §§2.2-4007.02 and 51.5-14 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled. 

Public Comments: Public comments may be submitted until 5 p.m. on February 8, 2008.

Agency Contact: Vanessa S. Rakestraw, Policy Analyst, Department of Rehabilitative Services, 8004 Franklin Farms Drive, Richmond, VA 23229, telephone (804) 662-7612, FAX (804) 662-7696, or email vanessa.rakestraw@drs.virginia.gov.

Basis: The Commissioner of the Department of Rehabilitative Services has statutory authority in §51.5-14 of the Code of Virginia to promulgate regulations necessary to carry out the provisions of the laws of the Commonwealth administered by the department.

Public participation guidelines are mandated in §2.2-4007.02 of the Code of Virginia.

Purpose: The department has updated and clarified its guidelines for public participation in the development and promulgation of initial, amended or repealed regulations.  Changes are recommended by department staff after reviewing each regulation for effectiveness, consistency and clarity. The intent is for amendments to be clarifying rather than substantive. Full participation by the public and regulated entities in the regulatory process is necessary to ensure that regulations fulfill the purpose of protecting the health and safety of the public in a manner that is not overly burdensome to those being regulated. These proposed amendments to regulations for public participation guidelines will allow interested citizens to receive notice of proposed regulatory changes and to provide public comment electronically via the Virginia Regulatory Town Hall. These amendments will help to ensure the goal of notifying the most citizens in an effective and efficient manner. Using this electronic format will produce less paper waste and help the department save money on postage.  Citizens’ use of the Regulatory Town Hall will help to keep their contact information current and will increase the likelihood that they receive pertinent regulatory information in a timely manner.

Substance: The regulations have been reviewed for clarity, ease of compliance, and consistency with the law. Existing sections add the Virginia Regulatory Town Hall as an option for providing public comment and public notice. The commissioner may purge entries on the public participation notification list when they become obsolete. The failure of any person or entity to receive any regulatory notice shall not affect the validity of regulations that are properly adopted under the Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia). The department shall consider all input received within the comment period.  Any person or entity may petition the commissioner to develop new or amend existing regulations, but the department shall have the sole authority to dispose of the petition.

Issues: The primary advantage to the public with these amendments is that they clarify the regulations and add the option of the Virginia Regulatory Town Hall as a vehicle for public notice and comment. The amendments are intended to give the public more access to the regulatory process. These amendments pose no disadvantages to the public.

The proposed amendments will assist the department in maintaining a current list of individuals and entities who are interested in the regulatory process while allowing the deletion of obsolete information from the public participation list. There are no disadvantages to the agency or the Commonwealth. There are no other pertinent matters of interest.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Amendments to Regulation. The Department of Rehabilitative Services (DRS) proposes to 1) allow individuals to be added to the public participation notification list by registering on the Virginia Regulatory Town Hall, 2) update references to the Code of Virginia, 3) clarify that the entries on the public participation list may be purged by the Commissioner if the address is incorrect, 4) clarify that failure of any individuals to receive regulations should not affect the validity of the regulations, 5) clarify that DRS consider all input received in development of regulations, and 6) clarify that any person or entity may petition to develop a new regulation or amend an existing one, but DRS shall have the sole authority to dispose of the petition.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. One of the proposed changes will allow individuals to be added to the DRS public participation notification list by registering on the Virginia Regulatory Town Hall. The main effect of this proposed change is to provide information to the interested parties that they can easily enroll in the public participation notification list by registering on the Virginia Regulatory Town Hall. 

The remaining proposed changes include updating references to the Code of Virginia; clarifying that the entries on the public participation list may be purged by the Commissioner if the address is incorrect; clarifying that failure of any individuals to receive regulations should not affect the validity of the regulations; clarifying that DRS consider all input received in development of regulations; and clarifying that any person or entity may petition to develop a new regulation or amend an existing one, but DRS shall have the sole authority to dispose of the petition. All of these proposed changes are clarifications and are not expected to create any significant economic effect other than reducing the chances of a potentially costly mistake occurring due to unclear language.

Businesses and Entities Affected. The proposed changes will primarily affect persons and entities listed on the public notification mailing list and could also affect consumer of services provided by DRS. Last year, there were 729 persons and entities on the mailing list and about 28,609 consumers received services from DRS.

Localities Particularly Affected. The proposed regulations apply throughout the Commonwealth.

Projected Impact on Employment. The proposed changes are not anticipated to affect employment.

Effects on the Use and Value of Private Property. The proposed changes are not anticipated to affect the use and value of private property.

Small Businesses: Costs and Other Effects. The proposed changes are not anticipated to have a significant economic effect on small businesses.

Small Businesses: Alternative Method that Minimizes Adverse Impact. The proposed changes are not anticipated to have an adverse effect on small businesses.

Real Estate Development Costs. The proposed changes are not anticipated to affect the real estate development costs.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06).  Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation.  The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Rehabilitative Services concurs with the economic impact analysis submitted by the Department of Planning and Budget on July 27, 2007.

Summary:
The proposed amendments (i) add the Virginia Regulatory Town Hall as an option for providing public notice and public comment; (ii) update references to the Code of Virginia that have changed as a result of recodification and other legislative changes; (iii) authorize the commissioner to purge entries on the public participation notification list when the individual or entity requests to be removed from the list, when notices are returned as undeliverable, or when there is no response to a request from the commissioner; (iv) provide that the failure of any person or entity to receive any notice or any copies of documents provided under these guidelines shall not affect the validity of any regulations otherwise properly adopted under the Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia); (v) require the department to consider all input received within the established comment period; and (vi) provide that any person or entity may petition the commissioner to develop a new or amend an existing regulation, but the department shall have to sole authority to dispose of the petition. 
22VAC30-10-10. General information.

These regulations provide guidelines to inform the public of, and involve interested parties in, the development, promulgation, amendment, and periodic review of regulations of the Department of Rehabilitative Services. The guidelines do not apply to regulations exempted or excluded from the provisions of §9-6.14:4.1 the Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia).

22VAC30-10-20. Identification and notification of interested parties.

A. The commissioner shall create and maintain a list or lists of parties (individuals and entities) to be notified of an intended regulatory action (such as regulation development or amendment) and invited to participate. The commissioner may maintain a general list or individual lists based on specific regulatory issues, proposals or actions.

B. Any person or entity may request to be placed on the list by contacting the commissioner or may register on the Virginia Regulatory Town Hall.

C. The list shall include, but is not limited to, parties individuals or entities who:

1. Request that the commissioner place their name names on the list. ; or
2. Petition the department for rulemaking.

D. The commissioner may add to the list parties individuals or entities likely to be interested in, regulated by, or otherwise affected by the proposed regulatory action.

E. The commissioner shall periodically update the list. Updating the list shall include, but is not limited to, annually publishing in the Virginia Register (an official state publication issued biweekly by the Virginia Code Commission, which is available to the public on the Internet or by subscription or individual issue through the Registrar of Regulations) a notice requesting that any individual or entity wishing to be notified of, or be involved in, the development, promulgation, or amendment of department regulations notify the commissioner or register on the Virginia Regulatory Town Hall website. The commissioner may purge entries on the list when the individual or entity requests to be removed from the list, when either regular or electronic notice is returned or undeliverable, or there has been no response to the request from the commissioner. In addition, the commissioner may use other methods to periodically purge (with prior notification) and update the list.

F. The At the appropriate stage of the regulatory process, the commissioner shall notify the parties on the list of the intended regulatory action and comment period and invite them to participate. mail or have electronically transmitted the following documents or notification of how to access the documents: Notice of Intended Regulatory Action; notice of comment period and public hearings, along with, at the proposed stage, a copy of the proposed regulation; a copy of the final regulation adopted by the department; and notice soliciting comments on a final regulation if the regulatory process has been extended. The commissioner shall post the documents on the Virginia Regulatory Town Hall. When the commissioner determines a specific regulation is subject to the Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia), the commissioner shall also publish the documents in the Virginia Register. For any meeting of a department advisory body where it is anticipated that development or review of a regulation will occur, advance notice of the meeting and title of the regulation shall be published in the Virginia Register and on the Virginia Regulatory Town Hall.

G. Failure of any person or entity to receive any notice or any copies of documents provided under these guidelines shall not affect the validity of any regulation otherwise properly adopted under the Administrative Process Act (§2.2-4000 et seq. of the Code of Virginia).
22VAC30-10-40. Role of interested parties, advisory bodies, ad hoc committee.

A. Activities in which the commissioner may involve parties indicating a desire to participate in rulemaking, a standing advisory body, or ad hoc committee include, but are not limited to:

1. Assisting with the preparation of draft amendments or proposed regulations,

2. Reviewing and commenting on draft amendments or proposed regulations, or

3. Assisting with the periodic review of regulations and recommending appropriate regulatory action.

B. In developing any regulation, the department shall afford interested individuals and entities an opportunity to submit data, views, and arguments, either orally or in writing or by electronic means, to the department or its specially designated subordinate. Prior to or during any such opportunity the agency department may, at its discretion, begin drafting the proposed regulation. Subject to the provisions of §9-6.14:7.1 §2.2-4007.02 of the Code of Virginia, the commissioner may elect to conduct a public hearing.

C. The department shall consider all input received within the established comment period deadline.
22VAC30-10-50. Petition requirements.

A. As provided for under §9-6.14:7.1 §2.2-4007 of the Code of Virginia, any person may petition the commissioner to develop a new regulation or amend an existing regulation. A petition for rulemaking shall include, but is not limited to, the following:

1. The petitioner's name, mailing address, telephone number, facsimile and email address if available and, if applicable, the name of the group represented in the petition,

2. The number or title of the regulation to be addressed,

3. A description of the regulatory problem, action, or issue to be addressed, and

4. A recommended addition, deletion, or amendment to the regulation.

B. The commissioner shall consider the petition and decide whether to initiate rulemaking in response to the petition. The commissioner shall communicate the decision and grounds for the decision to the petitioner as required under §9-6.14:7.1 §2.2-4007 of the Code of Virginia. The department shall have the sole authority to dispose of the petition.
C. Nothing herein shall prohibit the commissioner from receiving information from the public and proceeding with the commissioner's own motion for rulemaking.
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