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Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion.  Brackets are used in final regulations to indicate changes from the proposed regulation.

Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF DENTISTRY

Fast-Track Regulation

Title of Regulation: 18VAC60-20. Regulations Governing the Practice of Dentistry and Dental Hygiene (amending 18VAC60-20-220).
Statutory Authority: §54.1-2400 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled. 

Public comments: Public comments may be submitted until 5 p.m. on February 20, 2008.

Effective Date: March 10, 2008. 

Agency Contact: Sandra Reen, Executive Director, Department of Health Professions, 9960 Mayland Drive, Suite 300, Richmond, VA 23233-1463, telephone (804) 367-4538, FAX (804) 527-4428, or email sandra.reen@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the Board of Dentistry the authority to promulgate regulations to administer the regulatory system.

Purpose: The board has clarified that scaling and/or root planing of teeth can only be delegated by a dentist to a dental hygienist. While the board believes the current regulation is unambiguous, it has taken action to ensure that there is no confusion about the requirement to delegate scaling and/or root planing only to licensed dental hygienists. Currently, dental assistants are unregulated and limited in function to chairside duties assisting the dentist. Delegation of a treatment like scaling to an assistant with no specific training or accountability may be potentially harmful to a patient. To protect the public health and safety, the board has acted to clarify the regulation.

Rationale for Using Fast-Track Process: The fast-track process is being used to promulgate the amendments because there is general agreement that a clarification is necessary to resolve any possible misinterpretation of the rule by a licensee or his employees.  There is no change in the board’s policy or its current interpretation.

Substance: There are no substantive amendments.

Issues: There are no disadvantages to the public of these amendments. Amendments to regulation are intended to ensure that practitioners and patients alike are protected by stating the prohibition on delegation of scaling and/or root planing to dental assistants.

The only advantage to the Commonwealth may be the avoidance of complaints filed against dentists for the improper use of assistants to perform scaling on patients in violation of the regulations on delegation of dental task.  There are no disadvantages to the agency or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:
Summary of the Proposed Amendments to Regulation. The Board of Dentistry (Board) proposes to amend its Regulations Governing the Practice of Dentistry and Dental Hygiene to clarify that scaling and root planing procedures, whether performed jointly or separately, may only be performed by a dentist or delegated to a dental hygienist under supervision. The Board is proposing this change in response to a petition for rulemaking.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. The Board’s Regulations Governing the Practice of Dentistry and Dental Hygiene delimit the duties that dentists may delegate only to dental hygienists (and not other dental office staff). Among these enumerated duties is the “scaling and root planing of natural or restored teeth using hand instruments, rotary instruments and ultrasonic devices.” The Board proposes to clarify this portion of the regulations so that it allows dental hygienists to perform “scaling and/or root planing of natural or restored teeth using hand instruments, rotary instruments and ultrasonic devices.” Because these procedures already must be performed by a dentist or dental hygienist, dental practice is unlikely to change because of this clarification. Accordingly, affected entities are unlikely to incur any costs on account of this regulatory change. To the extent that current rules seemed opaque to any interested party, these amendments should provide the benefit of clarity.

Businesses and Entities Affected. The Department of Health Professions (DHP) reports that the Board currently licenses 5,951 dentists and 4,447 dental hygienists. These licensees are all subject to these regulations.

Localities Particularly Affected. No locality will be disproportionately affected by this proposed regulatory action.

Projected Impact on Employment. This regulatory action will likely have no impact on employment in the Commonwealth.

Effects on the Use and Value of Private Property. This regulatory action will likely have no affect on the use or value of private property in the Commonwealth.

Small Businesses: Costs and Other Effects. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Small Businesses: Alternative Method that Minimizes Adverse Impact. Small businesses in the Commonwealth are unlikely to incur any costs on account of this regulatory action.

Real Estate Development Costs. This regulatory action will likely have no affect on real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Dentistry concurs with the analysis of the Department of Planning and Budget for the proposed regulation, 18VAC60-20, Regulations Governing the Practice of Dentistry and Dental Hygiene, relating to clarification of scaling and root planing.

Summary: 
The amendments clarify that the acts of scaling and root planing, whether performed jointly or individually, may only be delegated to a dental hygienist.
18VAC60-20-220. Dental hygienists.

A. The following duties shall only be delegated to dental hygienists under direction with the dentist being present:

1. Scaling and and/or root planing of natural and restored teeth using hand instruments, rotary instruments and ultrasonic devices under anesthesia administered by the dentist.

2. Performing an initial examination of teeth and surrounding tissues including the charting of carious lesions, periodontal pockets or other abnormal conditions for assisting the dentist in the diagnosis.

B. The following duties shall only be delegated to dental hygienists and may be delegated by written order in accordance with §54.1-3408 of the Code of Virginia to be performed under general supervision without the dentist being present:

1. Scaling and and/or root planing of natural and restored teeth using hand instruments, rotary instruments and ultrasonic devices.

2. Polishing of natural and restored teeth using air polishers.

3. Performing a clinical examination of teeth and surrounding tissues including the charting of carious lesions, periodontal pockets or other abnormal conditions for further evaluation and diagnosis by the dentist.

4. Subgingival irrigation or subgingival application of topical Schedule VI medicinal agents.

5. Duties appropriate to the education and experience of the dental hygienist and the practice of the supervising dentist, with the exception of those listed in subsection A of this section and those listed as nondelegable in 18VAC60-20-190.

C. Nothing in this section shall be interpreted so as to prevent a licensed dental hygienist from providing educational services, assessment, screening or data collection for the preparation of preliminary written records for evaluation by a licensed dentist.

VA.R. Doc. No. R07-282; Filed January 2, 2008, 9:26 a.m. 
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