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Regulations

TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Emergency Regulation

Title of Regulation: 3VAC5-50. Retail Operations (amending 3VAC5-50-140).
Statutory Authority: §§4.1-103 and 4.1-111 of the Code of Virginia.

Effective Date: January 9, 2008, through January 8, 2009.

Agency Contact: Jeffrey L. Painter, Legislative and Regulatory Coordinator, Department of Alcoholic Beverage Control, P.O. Box 27491, Richmond, VA 23261, telephone (804) 213-4621, FAX (804) 213-4411, TTY (804) 213-4687, or email jeffrey.painter@abc.virginia.gov.

Preamble:
On August 2. 2007, Judge Walter D. Kelley, Jr., of the United States District Court for the Eastern District of Virginia entered a preliminary injunction, enjoining the Alcoholic Beverage Control Board and its agents from enforcing 3 VAC 5-50-140, as well as those portions of §§ 4.1-225, 4.1-226, and 4.1-325 of the Code of Virginia which prohibit lewd conduct on licensed premises and nudity and topless entertaining at mixed beverage establishments in Virginia. The court found that these provisions of the law were facially unconstitutional because they are overbroad. This ruling follows the decision of the United States Court of Appeals for the Fourth Circuit in the case of Carandola v. Fox, 470 F.3d 1074 (2006), which held similar North Carolina laws overbroad because the statute did not contain an exemption for legitimate artistic expression. In its order enjoining enforcement of the current Virginia laws and regulation, the District Court indicated that the Alcoholic Beverage Control Board could move for dissolution of the preliminary injunction should the Commonwealth enact a statute or regulation that complies with the standards set forth in Carandola.
There is convincing documented evidence that sexually-oriented businesses, because of their very nature, have a deleterious effect on both the existing businesses around them and the surrounding areas adjacent to them, causing crime and other adverse effects on the health, safety and welfare of the public.  Without the enjoined Code and regulation provisions, there is currently no state law or regulation governing sexually oriented entertainment at establishments licensed for the sale of alcoholic beverages, presenting an imminent threat to public health and safety.
This emergency action will make three substantive changes to 3 VAC 5-50-140 to conform it to the Carandola decision and restore the status quo with respect to the regulation of nudity and sexually oriented behavior in licensed establishments.  First, it will add an exemption to the restrictions for legitimate theatrical performances and other performances involving serious literary, artistic, scientific, or political expression.  Second, it will prohibit nudity on mixed beverage licensed premises, as currently prohibited by the enjoined statutory provisions.  Finally, it will define the term “reasonably separated” as used in the existing portion of the regulation, to more clearly define the separation which must be maintained between nude entertainers and patrons in licensed establishments.
3VAC5-50-140. Lewd or disorderly Prohibited conduct on licensed premises.

While not limited thereto, the board shall consider the A. The following conduct upon any licensed premises to constitute lewd or disorderly conduct is prohibited:

1. The real or simulated display of any portion of the genitals, pubic hair or buttocks, or any portion of the breast below the top of the areola, by any employee, or by any other person; except that when entertainers are on a platform or stage and reasonably separated from the patrons of the establishment, they shall be in conformity with subdivision 2;

2. The real or simulated display of any portion of the genitals, pubic hair or anus by an entertainer, or any portion of the areola of the breast of a female entertainer. When not on a platform or stage and reasonably separate from the patrons of the establishment, entertainers shall be in conformity with subdivision 1;

3. Any real or simulated act of sexual intercourse, sodomy, masturbation, flagellation or any other sexual act prohibited by law, by any person, whether an entertainer or not; or

4. The fondling or caressing by any person, whether an entertainer or not, of his own or of another's breast, genitals or buttocks.

As used in this section, the term "reasonably separated" shall mean that no portion of the body of an entertainer may come in contact with any portion of the body of a patron.
B. No mixed beverage licensee shall permit any person to enter or remain on the premises with less than a fully-opaque covering of the genitals, pubic hair or buttocks, or any portion of the breast below the top of the areola.
C. The provisions of this section shall not apply to persons operating theaters, concert halls, art centers, museums, or similar establishments that are primarily devoted to the arts or theatrical performances, when the performances that are presented are expressing matters of serious literary, artistic, scientific, or political value.
VA.R. Doc. No. R08-924; Filed January 9, 2008, 9:20 a.m. 
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