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TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Fast-Track Regulation

Title of Regulation: 3VAC5-70. Other Provisions (amending 3VAC5-70-220).
Statutory Authority: §§4.1-103, 4.1-111, 4.1-207 and 4.1-209.1 of the Code of Virginia.

Public Hearing Information: No public hearings are scheduled. 

Public Comments: Public comments may be submitted until April 16, 2008.

Effective Date: May 1, 2008. 

Agency Contact: Jeffrey L. Painter, Legislative and Regulatory Coordinator, Department of Alcoholic Beverage Control, Post Office Box 27491, Richmond, VA 23261, telephone (804) 213-4621, FAX (804) 213-4411, TTY (804) 213-4687, or email jeffrey.painter@abc.virgina.gov.

Basis: Section 4.1-209.1 of the Code of Virginia provides that the Alcoholic Beverage Control Board may promulgate such regulations as it deems necessary to implement the provisions of the section that sets forth the requirements for shipments of wine or beer to consumers by wine or beer shipper licensees.

Purpose: The proposed amendments to 3VAC5-70-220 are necessary to conform the regulation with amendments to the Code of Virginia made by the 2007 General Assembly. This action promotes the health, safety or welfare of citizens by insuring the proper collection of the public revenue and helping to insure that alcoholic beverages are not shipped and delivered to those under the legal age, intoxicated persons, or interdicted persons.

Rationale for Using Fast-Track Process: The proposed action makes no substantive changes to the current regulation, except those mandated by action of the General Assembly.

Substance: Throughout 3VAC5-70-220, any recordkeeping or reporting requirements presently applied to wine or beer shippers will be amended by the addition of a reference to Internet wine retailers, who are also subject to these requirements. Subsection A of the section will also be amended to change a code section reference for a statute renumbered by action of the General Assembly, and to allow any wholesale distributor authorized to distribute a brand to provide a letter consenting to a wine or beer shipper or an Internet wine retailer shipping the brand to Virginia consumers.

Issues: There are no disadvantages to the public or the Commonwealth associated with the proposed action. The primary advantage to the public, the agency and the Commonwealth is that the agency’s regulations will come into conformity with the new Code provisions.

Department of Planning and Budget's Economic Impact Analysis: 

Summary of the Proposed Amendments to Regulation. Pursuant to Code of Virginia §4.1-209.1, the Alcoholic Beverage Control Board (ABC) proposes to amend its Other Provisions regulation so that wholesale distributors may provide consent for non brand-owner shippers and Internet wine retailers to ship wine or beer directly to Virginia consumers. Pursuant to Chapter 558 of the 2007 Act of the Assembly, ABC also proposes to amend this regulation to reflect a statutory requirement that Internet wine retailers follow the same record keeping and reporting standards as wine and beer shippers.

Result of Analysis. The benefits likely exceed the costs for all proposed changes.

Estimated Economic Impact. Until recently, there was no provision in the Code of Virginia that allowed wine and beer to be sold via the Internet and shipped to individual consumers in the Commonwealth. The Code of Virginia also, until this year, only allowed beer and wine shippers to get permission from the brand owners to ship their brands of beer and wine.

In 2007, the General Assembly passed legislation that sets fees, definitions and requirements for licensure of Internet wine retailers and sets rules for selling beer and wine directly to consumers. They also passed legislation that allows authorized wholesale distributors to give written permission to shippers so that they can ship the beer and wine brands that these wholesalers carry. As directed by this legislation, ABC is modifying its regulation to reflect these statutory changes.

Allowing Internet wine retailers (and beer and wine shippers in general) to sell, and ship, directly to individual consumers is likely to benefit both the sellers and buyers for these transactions. Internet wine retailers and beer and wine shippers will likely be able to earn greater revenue, and likely greater profits, from selling directly to individuals that want their product. Consumers will benefit from having more choice in where they are able to buy wine and beer. Opening up this market is also likely to increase competition for customers which may, in turn, lower the prices that consumers have to pay for these products. To the extent that individual consumers substitute Internet purchases for local retail purchases, brick and mortar stores that have been, until now, the only source of wine and beer for off site consumption will likely experience decreases in revenue.

In order to enter this market, Internet wine retailers will have to pay a (statutorily set) $150 licensure fee and will have to follow the same bookkeeping requirements that beer and wine shippers currently follow. These standards require licensed entities to maintain, for two years after a sale, information on

1) The number of containers shipped, 

2) The volume of the containers that were shipped,

3) The brand of beer or wine that was shipped,

4) The names and addresses of recipients of the shipment and 

5) The prices charged.

Each month, Internet wine retailers will also have to file a report, with the tax management section of ABC, which lists all of the above required information for any orders shipped during the calendar month previous to the filing.

Allowing wholesale distributors, and not just brand owners, to give permission for shippers and Internet retailers to sell the brands that they distribute will likely benefit shippers and retailers as well as their customers. Shippers and retailers will likely find it easier to get permission to sell any given brand of beer or wine now that they can get that permission from multiple sources. This may mean that they will be able to offer a wider variety of products to consumers who would, presumably, prefer more choice to less.

Businesses and Entities Affected. This proposed regulation will affect all 630 currently licensed beer and wine shippers as well as future holders of shipper or Internet wine retailer licenses. Brick and mortar sellers of wine and beer, as well as Virginia consumers of these products, will also be affected.

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory action.

Projected Impact on Employment. As this regulation, and applicable statutes, allow commercial activity that was formerly banned, jobs linked with Internet wine and beer sales will likely be created in the Commonwealth. The impact of these new jobs on total employment may be blunted to the extent that Internet sales of wine and beer replace, rather than augment, in-store sales. If this happens, job losses at brick and mortar wine and beer shops may partially offset the new jobs created.

Effects on the Use and Value of Private Property. The Internet sales allowed by this regulation, and applicable statutes, will likely increase revenue for licensed wine and beer shippers and Internet wine retailers. This will likely increase profits for licensees who choose to sell wine and beer over the Internet. To the extent that individual consumers substitute Internet purchases for local retail purchases, brick and mortar stores that have been, until now, the only source of wine and beer for off site consumption will likely experience decreases in revenue.

Small Businesses: Costs and Other Effects. The Commonwealth currently licenses 630 beer and wine shippers; 95% of these shippers qualify as small businesses. These shippers will not incur any extra costs on account of this regulation. The Commonwealth does not currently license any Internet wine retailers, although ABC has already received two applications for such licenses. These future licensees will be subject to the same recordkeeping requirements as wine and beer shippers.

Small Businesses: Alternative Method that Minimizes Adverse Impact. The requirements of this proposed regulation are mandated by statute and loosen restrictions on Internet wine and beer sales. Holders of wine and beer shipper licenses, and Internet wine retailer licenses, are very likely to benefit from these changes.

Real Estate Development Costs. This regulatory action will likely have no affect on real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Alcoholic Beverage Control Board concurs with the economic impact analysis of the Department of Planning and Budget.

Summary:
Chapter 558 of the 2007 Acts of Assembly created a new Internet wine retailer license, which authorizes the licensee to take orders and ship wine directly to consumers in accordance with §4.1-112.1 of the Code of Virginia (now §4.1-209.1), the section that sets forth the process for direct shipments to consumers by holders of wine or beer shipper’s licenses. The purpose of this action is to amend 3VAC5-70-220, dealing with recordkeeping and reporting requirements for wine or beer shippers, to acknowledge that these procedures must now also be followed by Internet wine retailers. In addition, the proposed amendments conform the regulation to amendments made by the General Assembly to the wine and beer shipper’s license statute, changing the section number reference to its new designation and allowing nonbrand owner applicants to obtain authorization for direct shipment of a brand of wine or beer from any wholesale distributor authorized to distribute the brand.
3VAC5-70-220. Wine or beer shipper's licenses and Internet wine retailer licenses; application process; common carriers; records and reports.

A. Any person or entity qualified for a wine shipper's license or beer shipper's license pursuant to §4.1-112.1 §4.1-209.1 of the Code of Virginia, or an Internet wine retailer license pursuant to subdivision 6 of §4.1-207 of the Code of Virginia, must apply for such license by submitting form 805-52, Application for License. In addition to the application, each applicant shall submit as attachments a list of all brands of wine or beer sought to be shipped by the applicant, along with the board-assigned code numbers for each brand or a copy of the label approval by the appropriate federal agency for any brand not previously approved for sale in Virginia pursuant to 3VAC5-40-20 or 3VAC5-40-50 that will be sold only through direct shipment to consumers.

Except as provided in subsection B of §4.1-112.1 of the Code of Virginia, if If the applicant is not also the brand owner of the brands listed in the application, the applicant shall obtain and submit with the application a dated letter identifying each brand, from the brand owner for each brand or any wholesale distributor authorized to distribute the brand, addressed to the Supervisor, Tax Management Section, Virginia Department of Alcoholic Beverage Control, indicating the brand owner's or wholesale distributor’s consent to the applicant's shipping the brand to Virginia consumers.

The applicant shall attach (i) a photocopy of its current license as a winery, farm winery, brewery, or alcoholic beverage retailer issued by the appropriate authority for the location from which shipments will be made and (ii) evidence of the applicant's registration with the Virginia Department of Taxation for the collection of Virginia retail sales tax.

B. Any brewery, winery or farm winery that applies for a shipper's license or consents to the application by any other person, other than a retail off-premises licensee, for a license to ship such brewery's, winery's or farm winery's brands of wine or beer shall notify all wholesale licensees that have been authorized to distribute such brands in Virginia that an application for a shipper's license has been filed. Such notification shall be by a dated letter to each such wholesale licensee, setting forth the brands that wholesaler has been authorized to distribute in Virginia for which a shipper's license has been applied. A copy of each such letter shall be forwarded to the Supervisor, Tax Management Section, by the brewery, winery, or farm winery.

C. Any holder of a wine or beer shipper's license or Internet wine retailer’s license may add or delete brands to be shipped by letter to the Supervisor, Tax Management Section, designating the brands to be added or deleted. Any letter adding brands shall be accompanied by any appropriate brand-owner consents or notices to wholesalers as required with an original application.

D. Any brand owner that consents to a holder of a wine shipper's license or, beer shipper's license, or Internet wine retailer’s license shipping its brands to Virginia consumers may withdraw such consent by a dated letter to the affected wine or beer shipper's licensee or Internet wine retailer’s licensee. Copies of all such withdrawals shall be forwarded by the brand owner, by certified mail, return receipt requested, to the Supervisor, Tax Management Section. Withdrawals shall become effective upon receipt of the copy by the Tax Management Section, as evidenced by the postmark on the return receipt.

E. Wine shipper's licensees and, beer shipper's licensees, and Internet wine retailer’s licensees shall maintain for two years complete and accurate records of all shipments made under the privileges of such licenses, including for each shipment:

1. Number of containers shipped;

2. Volume of each container shipped;

3. Brand of each container shipped;

4. Names and addresses of recipients; and

5. Price charged.

The records required by this subsection shall be made available for inspection and copying by any member of the board or its special agents upon request.

F. On or before the 15th day of each month, each wine shipper's licensee or, beer shipper's licensee, or Internet wine retailer’s licensee shall file with the Supervisor, Tax Management Section, a report of activity for the previous calendar month. Such report shall include:

1. Whether any shipments were made during the month; and

2. If shipments were made, the following information for each shipment:

a. Number of containers shipped;

b. Volume of each container shipped;

c. Brand of each container shipped;

d. Names and addresses of recipients; and

e. Price charged.

Unless otherwise paid, payment of the appropriate beer or wine tax shall accompany each report.

G. All shipments by holders of wine shipper's licenses or, beer shipper's licenses, or Internet wine retailer’s licenses shall be by approved common carrier only. Common carriers possessing all necessary licenses or permits to operate as common carriers in Virginia may apply for approval to provide common carriage of wine or beer, or both, shipped by holders of wine shipper's licenses or, beer shipper's licenses, or Internet wine retailer’s licenses by dated letter to the Supervisor, Tax Management Section, requesting such approval and agreeing to perform deliveries of beer or wine shipped, maintain records, and submit reports in accordance with the requirements of this section. The board may refuse, suspend or revoke approval if it shall have reasonable cause to believe that a carrier does not possess all necessary licenses or permits, that a carrier has failed to comply with the regulations of the board, or that a cause exists with respect to the carrier that would authorize the board to refuse, suspend or revoke a license pursuant to Title 4.1 of the Code of Virginia. Before refusing, suspending, or revoking such approval, the board shall follow the same administrative procedures accorded an applicant or licensee under Title 4.1 of the Code of Virginia and regulations of the board.

H. When attempting to deliver wine or beer shipped by a wine shipper's or licensee, beer shipper's licensee, or Internet wine retailer’s licensee, an approved common carrier shall require:

1. The recipient to demonstrate, upon delivery, that he is at least 21 years of age; and

2. The recipient to sign an electronic or paper form or other acknowledgement of receipt that allows the maintenance of the records required by this section.

The approved common carrier shall refuse delivery when the proposed recipient appears to be under the age of 21 years and refuses to present valid identification. All licensees shipping wine or beer pursuant to this section shall affix a conspicuous notice in 16-point type or larger to the outside of each package of wine or beer shipped within or into the Commonwealth, in a conspicuous location stating: "CONTAINS ALCOHOLIC BEVERAGES; SIGNATURE OF PERSON AGED 21 YEARS OR OLDER REQUIRED FOR DELIVERY." Such notice shall also contain the wine shipper's or, beer shipper's, or Internet wine retailer’s license number of the shipping licensee. No approved common carrier shall accept for shipment any wine or beer to be shipped to anyone other than a licensee of the board unless the package bears the information required by this subsection.

I. Approved common carriers shall maintain for two years complete and accurate records of all shipments of wine or beer received from and delivered for wine or beer shipper's licensees, or Internet wine retailer’s licensees, including for each shipment:

1. Date of shipment and delivery;

2. Number of items shipped and delivered;

3. Weight of items shipped and delivered;

4. Acknowledgement signed by recipient; and

5. Names and addresses of shippers and recipients.

The records required by this subsection shall be made available for inspection and copying by any member of the board or its special agents upon request.

J. On or before the 15th day of each January, April, July, and October, each approved common carrier shall file with the Supervisor, Tax Management Section, a report of activity for the previous calendar quarter. Such report shall include:

1. Whether any shipments were delivered during the quarter; and

2. If shipments were made, the following information for each shipment:

a. Dates of each delivery; and

b. Names and address of shippers and recipients for each delivery.
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