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TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF PHYSICAL THERAPY

Proposed Regulation

Title of Regulation: 18VAC112-20. Regulations Governing the Practice of Physical Therapy (amending 18VAC112-20-90, 18VAC112-20-130, 18VAC112-20-131, 18VAC112-20-150; adding 18VAC112-20-81).
Statutory Authority: §§54.1-2400 and 54.1-3482.1 of the Code of Virginia.

Public Hearing Information:
August 22, 2008 - 9 a.m. - Department of Health Professions, Perimeter Center, 9960 Mayland Drive, Suite 200, Conference Room #1, Richmond, VA 23233-1463

Public Comments: Public comments may be submitted until 5 p.m. on October 3, 2008.

Agency Contact: Lisa R. Hahn, Executive Director, Board of Physical Therapy, 9960 Mayland Drive, Suite 300, Richmond, VA 23233, telephone (804) 367-4424, FAX (804) 527-4413, or email lisa.hahn@dhp.virginia.gov.

Basis: 18VAC112-20, Regulations Governing the Practice of Physical Therapy, are promulgated under the general authority of Chapter 24 (§54.1-2400 et seq.) of Title 54.1 of the Code of Virginia. Section 54.1-2400 (6) of the Code of Virginia provides the Board of Physical Therapy the authority to promulgate regulations to administer the regulatory system. The mandate for promulgation of regulations to establish a certification for direct access authorization for physical therapists is found in §54.1-3482 of the Code of Virginia.

The third enactment provides that the amendments to §54.1-3482 become effective 180 days after the effective date of regulations promulgated under §54.1-3482.1.

Purpose: The purpose of the regulatory action is compliance with the statute that requires the board to establish criteria for certification to provide certain physical therapy services without referral. Regulations must provide for promotion of patient safety and for continuing education to carry out direct access duties. Therefore the qualifications for certification are a doctoral or transitional program that includes education in screening for medical disorders or differential diagnosis or specific continuing education in those areas coupled with at least three years of experience in active practice.  In addition, a physical therapist who intends to maintain certification will have to direct at least four of the required 30 hours of continuing education each biennium to topics related to practice in a direct access environment.

In compliance with the law, a physical therapist treating a patient without referral will be required to obtain an attestation from a patient that he is not currently being treated for the same condition by another practitioner and written consent to provide a copy of the patient record to another practitioner identified by the patient, if the condition for which he is seeking treatment does not improve after the 14-day period in which the physical therapist is allowed to treat.

The qualifications required for certification in direct access assure that the physical therapist has education and training in the recognition of and screening for medical disorders to protect patient health and safety while in the care of the physical therapist. The requirement for written consent to provide patient records to another health care practitioner will assure that the physical therapist is able to work collaboratively with other practitioners to provide safe and effective treatment.

Substance: The proposed criteria for direct access certification are identical to those set out in the Code of Virginia and in the emergency regulations currently in effect. For those that do not hold a doctoral degree or a transitional doctorate in physical therapy, at least three years of postlicensure, active practice with evidence of 15 contact hours of continuing education in medical screening or differential diagnosis, including passage of a postcourse examination are required for certification. The application fee for certification is set at $75.

To maintain certification, the therapist is required to have four contact hours related to carrying out direct access duties as part of the required 30 contact hours of continuing education for biennial renewal in courses relating to clinical practice in a direct access setting. The renewal fee is $35 per biennium.

Issues: Since the regulations follow the mandate for criteria for certification and the requirement for continuing education to practice in a direct access environment, there are no particular advantages or disadvantages to the public. There are no advantages or disadvantages to the agency or the Commonwealth. These regulations will replace emergency regulations that expire October 31, 2008.

The Department of Planning and Budget's Economic Impact Analysis: 
Summary of the Proposed Amendments to Regulation. Pursuant to Code of Virginia §54.1-3482 and §54.1-3482.1, the Board of Physical Therapy (Board) proposes to amend its regulations to set rules for direct access certification. These rules will allow physical therapists who obtain certification to treat patients for a limited time without a physician’s referral.  These proposed regulations will replace emergency regulations that expire October 31, 2008.

Result of Analysis. The benefits of these proposed changes likely exceed their costs.

Estimated Economic Impact. Before the legislative change that led to these proposed regulations, physical therapists could evaluate patients that came directly to them (rather than going to a physician first) but could not offer treatment until these patients had obtained referrals.  These proposed regulations, and authorizing legislation, will allow physical therapists who obtain certification to treat a patient for 14 business days or fewer without first obtaining a referral from a physician. As required by legislation, in order to be eligible for certification physical therapists must have either:

· completed a doctor of physical therapy program approved by the American Physical Therapy Association,

· completed a Board recognized transitional program in physical therapy or

· worked as a physical therapist for at least three years (post-licensure) and have evidence of 15 hours of continuing education in medical screening and/or differential diagnosis.

Physical therapists who want to keep their certification current must use four of the 30 hours of continuing education that they are required to complete biennially to take "courses related to clinical practice in a direct access setting". The fee for initial certification in these proposed regulations is $75; this will replace the $100 fee that currently must be paid under emergency regulations. The fee for biennial renewal of certification is $35 and the fee for late renewal is an additional $15.  In addition to setting certification requirements and fees, legislation and these proposed regulations require physical therapists providing direct access services to have their patients sign a Board approved form. This form outlines the patient’s responsibility to see a doctor if care is needed for more than 14 days and allows the physical therapist to release medical records to the patient’s doctor.

The Department of Health Profession (DHP) reports that most physical therapists likely already meet one of the criteria for certification.  Since 2004, all accredited physical therapy education programs in Virginia have only offered doctoral degrees in physical therapy; all physical therapists who have graduated from a Virginia program since that time are automatically eligible for certification.  Any interested individuals who graduated from an accredited program in Virginia before 2004, and did not receive a doctoral degree, will likely have three years of active practice; these individuals will be eligible to apply for certification immediately if they have the required continuing education. If these individuals haven’t completed the requisite continuing education, they will need to take 15 hours of classes before they could apply for certification.

Any interested individuals who received their education in the last three years from one of the 21 accredited programs nation wide that still offer a master’s degree in physical therapy (or individuals who were licensed before 2004 but have not actively practiced for three years since then) will have to either work in active practice for three years before applying for certification or attend a transitional program. DHP reports that transitional programs allow individuals who already have a master’s degree in physical therapy to earn a doctoral degree. These programs typically require approximately three years of part time schooling to complete. Individuals who choose to complete a transitional program will incur costs for tuition, books and time spent completing classes either on-line and/or at the physical location of the physical therapy program.  Because transitional physical therapy doctoral programs are part time, licensed physical therapists would likely have the time to continue working while they complete their education.  In any case, direct access certification is not required for physical therapy licensure so physical therapists will likely only choose to become certified if they expect the benefits of doing so to exceed the costs.

Physical therapists who choose to pursue direct access certification may see their patient base increase if patients choose to seek direct access services instead of seeing a physician (for problems that turn out to be short lived).  If this occurs, physical therapists will likely increase their revenues. Individuals with health issues that may be treated through physical therapy will likely benefit from these legislative and regulatory changes because they will have more choice in how they are treated and who they see for treatment. 

Businesses and Entities Affected. These proposed regulations will affect all physical therapists who choose to pursue direct access certification. DHP reports that, to date, 72 of the 4,757 physical therapists currently licensed by the Commonwealth have applied for certification.

Localities Particularly Affected. No locality will be particularly affected by this proposed regulatory action.

Projected Impact on Employment. If a significant percentage of individuals who would benefit from short term physical therapy choose to directly access those services, demand for physical therapist services may increase. If this occurs, more individuals may choose to pursue careers in physical therapy.

Effects on the Use and Value of Private Property. To the extent that direct access certification increases the profits for physical therapists in private practice, the value of their practices will increase. 

Small Businesses: Costs and Other Effects. DHP does not know how many licensed physical therapists practice privately and would qualify as small businesses. Any physical therapists who do qualify as small businesses, and who choose to pursue direct access certification, will incur costs discussed above. Physical therapists will likely only choose to become certified if they expect the benefits of doing so to exceed the costs.

Small Businesses: Alternative Method that Minimizes Adverse Impact. The rules for this certification program are largely set through legislation.  There are likely no changes that could be made to these proposed regulations that would further minimize costs.

Real Estate Development Costs. This regulatory action will likely have no affect on real estate development costs in the Commonwealth.

Legal Mandate. The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with §2.2-4007.04 of the Administrative Process Act and Executive Order Number 36 (06). Section 2.2-4007.04 requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  Further, if the proposed regulation has adverse effect on small businesses, §2.2-4007.04 requires that such economic impact analyses include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small businesses to comply with the regulation, including the type of professional skills necessary for preparing required reports and other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the regulation. The analysis presented above represents DPB’s best estimate of these economic impacts.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Physical Therapy concurs with the analysis of the Department of Planning and Budget for amendments to 18VAC112-20, Regulations Governing the Practice of Physical Therapy, relating to requirements for direct access certification.

Summary:
The proposed amendments (i) establish the qualifications and application requirements for certification in direct access; (ii) set out the responsibility for the physical therapist to obtain the medical release and patient consent required by the statute; (iii) establish a biennial renewal of certification with continuing education hours; and (iv) establish the fees for direct access certification.
Pursuant to Chapter 18 of the 2007 Acts of Assembly, emergency regulations establishing requirements for certification in direct access care are currently in effect, but will expire October 31, 2008.
18VAC112-20-81. Requirements for direct access certification.
A. An applicant for certification to provide services to patients without a referral as specified in §54.1-3482.1 of the Code of Virginia shall hold an active, unrestricted license as a physical therapist in Virginia and shall submit evidence satisfactory to the board that he has one of the following qualifications:
1. Completion of a doctor of physical therapy program approved by the American Physical Therapy Association;
2. Completion of a transitional program in physical therapy as recognized by the board; or
3. At least three years of postlicensure, active practice with evidence of 15 contact hours of continuing education in medical screening or differential diagnosis, including passage of a postcourse examination. The required continuing education shall be offered by a provider or sponsor listed as approved by the board in 18VAC112-20-131 and may be face-to-face or online education courses.
B. In addition to the evidence of qualification for certification required in subsection A of this section, an applicant seeking direct access certification shall submit to the board:
1. A completed application as provided by the board;
2. Any additional documentation as may be required by the board to determine eligibility of the applicant; and
3. The application fee as specified in 18VAC112-20-150.
18VAC112-20-90. General responsibilities.

A. The physical therapist shall be responsible for managing all aspects of the physical therapy care of each patient and shall provide:

1. The initial evaluation for each patient and its documentation in the patient record; and

2. Periodic evaluations prior to patient discharge, including documentation of the patient's response to therapeutic intervention.

B. The physical therapist shall communicate the overall plan of care to the patient or his legally authorized representative and shall also communicate with a referring doctor of medicine, osteopathy, chiropractic, podiatry, or dental surgery, nurse practitioner or physician assistant to the extent required by §54.1-3482 of the Code of Virginia.

C. A physical therapist assistant may assist the physical therapist in performing selected components of physical therapy intervention to include treatment, measurement and data collection, but not to include the performance of an evaluation as defined in 18VAC112-20-10.

D. A physical therapist assistant's visits to a patient may be made under general supervision.

E. A physical therapist providing services with a direct access certification as specified in §54.1-3482 of the Code of Virginia shall utilize the Direct Access Patient Attestation and Medical Release Form prescribed by the board or otherwise include in the patient record the information, attestation and written consent required by subsection B of §54.1-3482 of the Code of Virginia.
18VAC112-20-130. Biennial renewal of license and certification.

A. A physical therapist and physical therapist assistant who intends to continue practice shall renew his license biennially by December 31 in each even-numbered year and pay to the board the renewal fee prescribed in 18VAC112-20-150.

B. A licensee whose licensure has not been renewed by the first day of the month following the month in which renewal is required shall pay a late fee as prescribed in 18VAC112-20-150.

C. In order to renew an active license, a licensee shall be required to:

1. Complete a minimum of 160 hours of active practice in the preceding two years; and

2. Comply with continuing competency requirements set forth in 18VAC112-20-131.

D. In order to renew a direct access certification, a licensee shall be required to:
1. Hold an active, unrestricted license as a physical therapist; and
2. Comply with continuing education requirements set forth in 18VAC112-20-131 I.
18VAC112-20-131. Continued competency requirements for renewal of an active license.

A. In order to renew an active license biennially after December 31, 2003, a physical therapist or a physical therapist assistant shall complete at least 30 contact hours of continuing learning activities within the two years immediately preceding renewal. In choosing continuing learning activities or courses, the licensee shall consider the following: (i) the need to promote ethical practice, (ii) an appropriate standard of care, (iii) patient safety, (iv) application of new medical technology, (v) appropriate communication with patients, and (vi) knowledge of the changing health care system.

B. To document the required hours, the licensee shall maintain the Continued Competency Activity and Assessment Form that is provided by the board and that shall indicate completion of the following:

1. A minimum of 15 of the contact hours required for physical therapists and 10 of the contact hours required for physical therapist assistants shall be in Type 1 face-to-face courses. For the purpose of this section, "course" means an organized program of study, classroom experience or similar educational experience that is directly related to the clinical practice of physical therapy and approved or provided by one of the following organizations or any of its components:

a. The Virginia Physical Therapy Association;

b. The American Physical Therapy Association;

c. Local, state or federal government agencies;

d. Regionally accredited colleges and universities;

e. Health care organizations accredited by the Joint Commission on Accreditation of Healthcare Organizations (JCAHO);

f. The American Medical Association - Category I Continuing Medical Education course; and 

g. The National Athletic Trainers Association.

2. No more than 15 of the contact hours required for physical therapists and 20 of the contact hours required for physical therapist assistants may be Type 2 activities or courses, which may or may not be offered by an approved organization but which shall be related to the clinical practice of physical therapy. Type 2 activities may include but not be limited to consultation with colleagues, independent study, and research or writing on subjects related to practice.

3. Documentation of specialty certification by the American Physical Therapy Association may be provided as evidence of completion of continuing competency requirements for the biennium in which initial certification or recertification occurs.

C. A licensee shall be exempt from the continuing competency requirements for the first biennial renewal following the date of initial licensure in Virginia.

D. The licensee shall retain his records on the completed form with all supporting documentation for a period of four years following the renewal of an active license.

E. The licensees selected in a random audit conducted by the board shall provide the completed Continued Competency Activity and Assessment Form and all supporting documentation within 30 days of receiving notification of the audit.

F. Failure to comply with these requirements may subject the licensee to disciplinary action by the board.

G. The board may grant an extension of the deadline for continuing competency requirements for up to one year for good cause shown upon a written request from the licensee prior to the renewal date.

H. The board may grant an exemption for all or part of the requirements for circumstances beyond the control of the licensee, such as temporary disability, mandatory military service, or officially declared disasters.

I. Physical therapists holding certification to provide direct access without a referral shall include four contact hours as part of the required 30 contact hours of continuing education in courses related to clinical practice in a direct access setting.
18VAC112-20-150. Fees.

A. Unless otherwise provided, fees listed in this section shall not be refundable.

B. Licensure by examination.

1. The application fee shall be $140 for a physical therapist and $100 for a physical therapist assistant.

2. The fees for taking all required examinations shall be paid directly to the examination services.

C. Licensure by endorsement. The fee for licensure by endorsement shall be $140 for a physical therapist and $100 for a physical therapist assistant.

D. Licensure renewal and reinstatement.

1. The fee for active license renewal for a physical therapist shall be $135 and for a physical therapist assistant shall be $70 and shall be due by December 31 in each even-numbered year. From January 1, 2006, through December 31, 2006, the fee for active license renewal fee shall be $60 for a physical therapist and $30 for a physical therapist assistant.

2. A fee of $25 for a physical therapist assistant and $50 for a physical therapist for processing a late renewal within one renewal cycle shall be paid in addition to the renewal fee.

3. The fee for reinstatement of a license that has expired for two or more years shall be $180 for a physical therapist and $120 for a physical therapist assistant and shall be submitted with an application for licensure reinstatement.

E. Other fees.

1. The fee for an application for reinstatement of a license that has been revoked shall be $1,000.

2. The fee for a duplicate license shall be $5, and the fee for a duplicate wall certificate shall be $15.

3. The fee for a returned check shall be $35.

4. The fee for a letter of good standing/verification to another jurisdiction shall be $10.

F. Direct access certification fees.
1. The application fee shall be $75 for a physical therapist to obtain certification to provide services without a referral.
2. The fee for renewal on a direct access certification shall be $35 and shall be due by December 31 in each even-numbered year.
3. A fee of $15 for processing a late renewal of certification within one renewal cycle shall be paid in addition to the renewal fee.
NOTICE: The forms used in administering the above regulation are not being published; however, the name of each form is listed below. The forms are available for public inspection by contacting the agency contact for this regulation, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Application for Licensure by Examination to Practice Physical Therapy as a Physical Therapist or a Physical Therapist Assistant (rev. 7/04) 9/07).

Application for Licensure by Endorsement to Practice Physical Therapy as a Physical Therapist or a Physical Therapist Assistant (rev. 7/04) 8/07).

Application for Reinstatement of Licensure to Practice Physical Therapy as a Physical Therapist or a Physical Therapist Assistant (rev. 7/04) 8/07).

Instructions for Licensure by Endorsement to Practice as a Physical Therapist or Physical Therapist Assistant (Graduate of an American/Approved Program) (rev. 8/05) 8/07).

Instructions for Licensure by Endorsement to Practice as a Physical Therapist or Physical Therapist Assistant (Graduate of a Non-American/Nonapproved Program) (rev. 8/05) 8/07).

Instructions for Licensure by Examination to Practice as a Physical Therapist or Physical Therapist Assistant (Graduate of an American/Approved Program) (rev. 8/05) 8/07).

Instructions for Licensure by Examination to Practice as a Physical Therapist or Physical Therapist Assistant (Graduate of a Non-American/Nonapproved Program) (rev. 8/05) 8/07).

Instructions for Completing Reinstatement of Licensure Application for Physical Therapist/Physical Therapist Assistant (rev. 7/04) 2/05).

Score Transfer Request Application (rev. 5/03).
Traineeship Application, Statement of Authorization (rev. 7/04) 8/07).

Traineeship Application, Statement of Authorization (1,000-hour traineeship) (rev. 7/04) 8/07).

Traineeship Application, Statement of Authorization, Relicensure (480-hour traineeship) (rev. 7/04) 8/07).

Form #A, Claims History Sheet (rev. 7/04).
Form #B, Employment/Practice Verification of Physical Therapy (rev. 7/04).
Form #C, Verification of State Licensure (rev. 7/04).
Form #L, Certificate of Physical Therapy Education (rev. 7/04) 4/07).

Renewal Notice and Application (rev. 7/04).
Continued Competency Activity and Assessment Form (rev. 7/04) 10/06).

Instructions for Direct Access Certification (eff. 8/07).
Application for Direct Access Certification (eff. 8/07).
Patient Attestation and Medical Release Form for Physical Therapy Treatment (eff. 7/07).
VA.R. Doc. No. R08-857; Filed July 14, 2008, 3:06 p.m.
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